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PREFACE 



The studies here presented are the outgrowth of a 
paper read before the Government Club of Harvard 
University ui February, 1911. Someof themhavewithin 
recent months appeared, in substantially their present 
form, in certain of the academic and legal jom-nals. 

In the preparation of the statistical material the 
author has made no use of the current digests of deci- 
sions, annotations to the Constitution, nor of the indices 
to the Supreme Court Reports, except by way of com- 
parison of results. He has gone directly to the body of 
the Reports and given each case a personal examination. 

Much repetition will be found throughout the work. 
This may detract from its logical unity, but it is hoped 
that it may serve some purpose. The true nature of the 
Fourteenth Amendment to the Constitution of the 
United States is little known. The processes of its 
operation are intricate and complex. This reiteration, 
therefore, of certain salient features may not be amiss 
in serving to render more familiar a subject that, al- 
though not new historically, has been scantily discussed. 

The author's thanks are due to the editors of the 
following periodicals for the courtesy of extending to 
him the copyright privileges for the use of the material 
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in the chapters mentioned below : The American Law 

Bedew for Chapters V and VI ; the Yale Law Journal 

for Chapter VII ; the Columbia Law Review for Chapter 

VIII ; and the Sovih Atlantic Quarterly for Chapter X. 

The author desires also to express his appreciation of 

the privileges extended to him while in the library of 

Congress. 

CHARLES WALLACE COLLINS. 



Wabhinoton, Biay, 1911S. 
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THE FOURTEEKTH AMENDMENT 
AND THE STATES 



lUTHODUCnON ' 

At the close of the Civil War the RepubUcan Party 
found itself in full control of every branch of the 
Federal Government. That Party had become In a 
large degree the repository of the national spirit. It 
was preeminently the Union party, and to it was en- 
trusted the sovereign power. The country had passed 
through a great crisis. The political theories of the 
South liad been put to the test of the sword and were 
now discredited. Slavery was gone and the Southern 
States were subordinated to Federal authority. The 

' Outsido of the aouroe material as evidenced by the gov- 
eminental records and other contemporary writingB, the 
follDwiag: works have been consulted witJi profit in the prepa- 
ration of this chapter : Rhodes, Hiilory of the United Stattt, 
Vols. V, VI, and Vtl ; Dunning, Recomlrvclion — PolUieal 
and Economic; Burgeas, Reconstruction and Ike ConslituHon : 
Haynee, Life of Sumner,- McCaU, Life of Stevens; Blwne, 
TweTity Years of Congress; MoPheraon, History of Recon- 
etruetion; Fleming, Civil War and Reeontlruetion in Ala- 
bama; Fleming, Documentary History of Reeonttruetion ; and 
Flaok, The Adoption of the Fowteenth AmendmenL 
1 



2 THE FOCRTEENTR AMENDMENT AND THE STATES 



Republican Party set itself to the stupendous and un- 
paralleled task of reconstructing the Union along the 
lines of the political theories which had been vindi- 
CBted by the outcome of the War. 

It was not a time when men could act in the cool- 
ness of deliberation. Hardly had the boom of the 
cannon ceased or the groans of the dying been hushed 
before many problems pressed for immediate con- 
sideration and action. At an early stage certain of 
these questions began to assume definite shape. The 
negroes, nearly five million in number, must be looked 
after. Their status needed to be defined and fixed. 
The territory formerly occupied by the seceding 
States must be reorganized and under certain condi- 
tions readmitted into the Union. The rule of the 
Republican Party must be established and perpetu- 
ated. This latter was considered of prime importance 
even by broadmindcd Union men of non-partisan 
tendencies. It was felt that the Democratic Party 
could not be entrusted with any part of the solution 
of the problem of reconstruction. To the mind of 
the North a Democratic victory would have meant 
the triumph of the forces of the Rebellion. This sen- 
timent was normal in 1S65. In the later campaigns 
it became increasingly abnormal. The continual wav- 
ing of the "bloody shirt" throughout the political 
campaigns of the next ten years caused a reaction in 
the North which finally restored the normal issues of 
the day. 
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Since the life of the Republic had undergone an 
extraordinary change within the decade preceding 
1865, it wa3 felt necessary that the organic law of the 
land should give voice to the new prindples that had 
been thus evolved. The Constitution of tlie United 
States required certain amendments that it might 
express and preserve the results of the struggle which 
culminated in the overthrow of the Confederacy, On 
January 31, 1865 the proposed Thirteenth Amendment 
abohsliing slavery passed the House by the necessary 
two-thirds majority. Since slavery had already been 
practically abolished, the measure attracted no great 
attention. 

A proposed FourteCTith Amendmentwas introduced 
in the House by Thaddeus Stevens on December 5, 
1865. Other proposals followed in quick succession. 
Already on March 3, 1865, the Freedman's Bureau had 
been created. Before discussion of the Fourteenth 
Amendment had assumed definite shape a civil rights 
act was adopted, April 9, 1866. This purported to 
elevate the frecdmen to the plane of political and 
social equality with the white people. The consti- 
tutionality of this act was seriously questioned, even 
by members of the Republican Party. The fight on 
the adoption of the Fourteenth Amendment was long 
and bard.^ From the time of its proposal in Congress 

' Id this study -we are concerned primarily with sratjon 
one of the Amendment. Although aa Anally adopted it 
contained five seotioDs, it waa tbe first section that waa 
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to its final proclamation was a period of nearly three 
years of constant and bitter struggle. The resolution 
as originally introduced was a much stronger central- 
izing measure than the Amendment as finally adopted, 
tt practicaUy threw all legislative power into the hands 
of the Federal Government, leaving the State govern- 
ments to operate only according to the will of Congress. 
This met with serious opposition from the conservative 
wing of the Republican Party and necessitated a long 
series of debates, committals, recommittals, and com- 
promises. 

The resolution, in practically its final form, passed 

the House on May 10, 1866, passed the Senate with the 

amendment adding the citizenship clause on June 8, 

1866, and was concurred in by the House on June 13, 

f 1866. Sections two, three, and four related to the 

Southern problem. They were temporary measures 

I growing out of a highly abnormal situation. They 

I gave voice to no permanent constitutional principle, 

I but their incorporation into the Amendment made 

I section one easier of passage and made the whole meas- 

' lire an appeal to the passions and prejudices |of the 

i masses at the North. 

The proposed Amendment was submitted to the 
States for ratification on June 16, 1866. This was 
followed by the prompt rejection of the measure by all 
poBBeased of great vitality and marked a new departure in 
the Ameriean political ideal. The other sections may have 
been better adapted to stump speeches and campaign thun- 
der, but section one &Iono waa of permanent importaaoe. 
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of the Southern States. Later historiaDs have criti- 
cised the South for this action. It is said that had the 
South accepted the conditions imposed by the Amend- 
ment without murmur, she would have been spared the 
awful tragedy of the Reconstruction. But the South 
was asked to choose, and she chose according to her own 
ideals. A people of spirit could not have done other- 
wise. The Amendment not only ran counter to her 
conceptions of constitutional government, but also 
required her to voluntarily disfranchise those who had 
led her in a cause which she beheved to be juat. 

By the spring of 1868, nearly two years after the 
submission of the measure to the States, more than 
three-fourths of all of the Northern States had voted 
for ratification. Ohio, New Jersey, and Oregon bad 
ratified the Amendment in 1866; the Democrats were 
victorious at the polls in the next eiectioq, following 
which, in 1868, each of these States passed resolutions 
rescinding their former ratifications. This action was 
repudiated by Congress. The border States of Mary- 
land, Delaware, and Kentucky rejected the Amendment 
outright. California, having a deadlock in the Legis- 
lature over the measure, took no action in the matter. 
There still remained the South. Were the Southern 
States still members of the Union, or were they terri- 
tories subject to the control of Congress ? Opinions 
in Congress differed widely. Some of the Radicals , 
thought that the Amendment needed no further ratifi- 
cation, since the North was the Union. On the other 
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hand, the Conservatives held that the South was never 
out of the Union, and hence the votes of the Southern 
States must be counted in arriving at the three-fourths 
majority necessary for ratification. There was much 

I confusion on this point, and final action was based 
upon a compromise which was logically absurd. The 
Southern States were both outside and inside of the 
Union at the same time. They were outside because 
they were excluded from all representation in Congress 
and because certain conditions imposed by Congress 
must be met before they could reenter. One of these 
I conditions was that they assist the Northern States in 

, adopting a Fourteenth Amendment to the Constitu- 
tion of the United States I Otherwise they must re- 
main outside of the Union. 

They were inside of the Union because the Amend- 
ment could not become a part of the Constitution with- 
out their favorable action. On the basis of this theory 
it was submitted to them in 1866,and their vote counted 
in 1868 in the final result. There were two logical 
positions that might have been taken by Congress: 
First, to consider the Southern States as within the 
Union, allowing them the privileges thereto appertain- 
ing ; and second, to consider them as territories outside 
of the Union and to proclaim the Amendment adopted 
when the necessary three-fourths of the Northern 
States had ratified it. This latter course would have 
had the desired efTect of making the Amendment a con- 
dition precedent to all territories entering the Union. 
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Under the Congressional plan of reconstruction the 
South, in 1868, found itself under the domination of 
what is generally called the "carpet-bag-scalawag- 
negro" rule. Tliis new r^ime thus set up Id the South 
by Federal authority ratified the Fourteenth Amend- 
ment in 1S68 with an avidity and unanimity of which 
no other section of the country could boast, not even 
New England. Following this action the Secretary 
of State proclaimed tlie Fourteenth Amendment as a 
part of the Supreme Law of the Ljtnd, on July 2S, 
1868, having been ratified by the necessary three- 
Kturths of the States of the Union. 

What was the motive and the aim of the Republican 
Party in adopting the Fourteenth Amendment ? These 
may be resolved into four elements, to wit : — 

(1) The punishment of the South. Charles Sumner, j,^ 
a radical idealist, and Thaddeus Stevens, a radical 
partisan,' led the victorious radical wing of the Republi- 

' Professor Dunning characterizes tbe two men aa follows: 
As to Sumner, "he wob a perfect type of that narrow fanati- 
cism which erudition and egotism combine to produce, and 
to whiiih political orieeB alone give opportunity for actual 
achievement." As to Stevens he writes, "Slevena, b^ou- 
lent, vindictive, and cynical, dominated the House of Rep- 
resentatives in the second aession of this (the Thirty-ninth) 
CoDgress with even less opposition than m the first. A keen 
ftnd relentlessly logical mind, an ever-ready gift of biting 
saroa«m and stinging repartee, and a total lack of scruple aa 
to means in the pursuit of a legislative end, secured him an 
BBoendency in the House which none of his party associates 
ever dreamed of disputing," — Recon»lTueiion — Pdilieal and 

Bamomie by W. A, Dunning in The American Nation, VoL 

XXII, pp. 86-87. Edited by A. B. Hart. 
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can Party in the Senate and in the House, respectively. 
Those who had seceded from the Union were regarded 
as rebels and traitors. It was thought expedient and 
necessary that some penalty should be enforced against 
them and that certain precautionary measures should 
be taken to insure the safety of the future. This senti- 
ment found voice in sections two, three, and four of 
the Amendment. Section two was intended to enforce 
negro suffrage by preventing the Southern States from 
disfranchising them upon pain of reduced representa- 
tion in Congress. Section three disfranchised from 
State and Federal office, civil and military, practically 
all of the white people of the South, leaving the affairs 
of government in the hands of "carpet-baggers," 
"scalawags," and negroes. Section four made it 
impossible, should the South return to power in Con- 
gress, that the national debt should be questioned, or 
that pensions should be paid to Confederate soldiers, 
or that any debt incurred In aid of the Confederacy 
should be recognized by a State or by the United States. 
These three sections were popular in conception, 
easily understood by the masses, and were seized upon 
by the Radicals as a political expedient. In effect 
they formed the party platform of 18GG. In the cam- 
pmgn which followed, these sections were emphasized 
before the people. It was an appeal to fanaticism, 
fear, and revenge. The real vital element of the 
11 Amendment lay in section one. The revolutionary 
doctrines therein contained were coudied in vague and 
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general terms. When read by the average voter it 
meant little or nothing. On the baas of this section 
the party could make no effective appeal, consequently 
it was lost sight of in the fierce and bitter campaign of 
1866, where the flames of passion were fanned by the 
constant waving of the " bloody shirt." This punitive 
element in the motive for the adoption of the Amend- 
ment was the largest factor in securing its ratification. 
Nobody understood section one. Everybody under- 
stood sections two, three, and four. 

(2) The elevation of the negro to the plane of 
equality with the white race. This was to be accom- "^. 
plished through legislation by Congress under section 
five by way of enforcement of section one. One of the 
fundamental reasons for the adoption of section one 
was that it would give constitutional validity to 
the Civil Rights Act of 1S6C, which was passed for the 
benefit of the negro. The first section of the Amend- 
ment was generally supposed to have no other effect -,^__^ 
than to uplift and protect the freedmen. In so far as 

the masses comprehended the measure, this was their 
interpretation. Many men of thought and reflection 
shared the popular view. At this time the negro 
question bulked large in the public mind and formed, 
along with other Southern questions, the keynote of 
every political campaign. 

(3) The centralization of large powers into the hands 
of the Federal Government — powers hitherto exercised 
by the States. This purpose is related to the foregoing. 



A 



10 THE rOURTEENm AUENDUENT AND TEE STATES 



In order for Congress to gMn control over the negro 
situation in the South it was necessary that the jwwer 
of the Federal Government be extended and increased. 
This would have the effect of withdrawing from the 
States much authority and power which they had 
exercised under the old Conatitution. The Amendment 
was written in general terms, making use of constitu- 
tional phrases long known to all English-speaking 
peoples. The Republican Party expected to interpret 
these clauses so that they would become the concrete 
embodiment of a new national ideal. The States' 
Rights theory was in disrepute. In the final test of 
sovereignty — physical force — the national spirit had 

' won. This feeling of national solidarity had long been 
growing in the North. It was greatly strengthened by 
the War, Now, in the flush of victory, it was express- 
ing itself through its organization, the Republican 
Party. The radical wing of this party was willing to 
go to great lengths in making changes in the govern- 
mental system. They knew what they intended by 
the vague terms of section one of the Amendment. 
They knew that it could be interpreted so as to extend 
far out beyond the negro race question. They desired 

Jjtp nationalize all civil rights; to make the Federal 
t supreme ; and to bring the private life of every 
a directly under the eye of Congress, This inten- 
u^ of the Radicals, though too much involved for 
the people in general to comprehend, was quite gen- 
erally understood by the leading editors in the North 
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and in the South and by the party leaders on both 
sides. 

(4) To more firmly establish and maintain the con-( 
trol of the Government by the Republican Party.' 
This party was the Union party. It claimed the credit 
of saving the nation. At the dose of the War it was 
felt that the perpetuation of the Union depended upon 
the perpetuation of the Republican Party. The 
Democratic stronghold was still in the South. To 
readmit them to the pohtical hfe of the nation on the 
basis of an increased representation on account of the 
abolition of slavery would imperii the supremacy of the 
party of the Union. This was altogether unthinkable. 
One of the immediate purposes of the adoption of the [' 
Amendment was to assist in destroying the power 
of the Democratic Party in the South and in its place/ 
to build up Republicans. This result was to be ob- 
tained by disfranchising the whites and enfranchising 
the blacks. Many of the Radicals thought that a 
fifteenth amendment to the Constitution was unneces- 
sary in gaining this end. 

This party purpose was made no secret. Democrats 
in general were regarded as disloyal and Southern 
Democrats as traitors. It was an axiom titat the 
safety of the Union depended on sustaining the control 
of the RepubUcan Party. Shortly after the adoption 
of the Amendment Mr. Blaine could say with pride: 
" It had been carried from first to last as a party measure 
— unanimously supported by the Repubhcans, unani- 
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. mously opposed by the Democrats." It "fuled to 
attract the vote of a single Democratic member in any 
'State Legislature in the whole Union,"* 

The opposition of the Democratic Party to the adop- 

Ition of the Fourteenth Amendment was something 
more than a fight for self-preservation. It was a 
'struggle to maintain the time-honored principles upon 
* which that party was founded. The Democratic 
Party had always stood for local government where 
only local interests were involved. It had worked 
on the theory that the Federal Government possessed 
and should possess only delegated powers — that its 
sphere of activity was circumscribed by definite limi- 
tations. Many of its leaders had been Union men. 
All of them, especially at the North, accepted the 
'I results of the War as being the defeat of the doctrine 
I of secession. But they saw in section one of the Amend- 
ment the possibility of a fundamental change in our 
aystem of government. Couched in langu^e pleaaing 
to the ear, in phrases sacred to all men of English stock, 
there were given to the Federal Government powers of 
consolidation and centralization which would put the 
whole country into the hands of the party in power. 
For these reasons the Democratic Party strained every 
nerve to prevent Its ttdoptlon. It was a hopeless 
[ fight and one destined to defeat, but it has left on record 
I much that is instructive for future generations. 

The South, being excluded from Congress, had no 
' Blaine, Twenty Years of Congress, Vol. II, p. 309. 
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share in the fight there against the measure. The 
struggle was there carried on by Northern men alone. 
The general stand taken by the Democratic Party 
may be stated by quoting from a speech of Representa- 
tive Chanler of New York, delivered on the floor of 
the House on January 23, 1866: "Centralization, sir, 
is the constant and direct tendency of all of these ^ 
measures. The temper of the people just come from 
the stem and bloody conflict of a civil war is not calm 
and sedate. The people are scarcely free from the 
oppressive laws which a military despotism laid upon 
them mountain high. The innocent and the guilty, 
Union men and rebels alike, were held down by the 
military despotism which necessity forced upon the 
country ; and now, when the hand of power is just loosed 
from the throats of the people, and before they are 
allowed time to breathe freely, you rush upon them 
and demand immediate and prompt action on questions 
which involve the greatest interests of every individual, 
not only in the South, but in the North, questions 
which have occupied the long and serious deliberation 
of the wisest and best men the country has ever pro- 
duced. . . . Sir, the grand distinctive policy of this 
government is that all power arises from the people, 
and that all power that descends upon the people is 
exceptional and hostile to the spirit of our Constitu- 
tion and to the whole system of our government in form 
and in spirit." ' 

■ CongTMsional Globe, 1865-1866, Part I, p. 383. 
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Having lost the fight in Congress, the Dcmocrata 
renewed the struggle with increased vigor before tJie 
State Legislatures when the proposed Amendment was 
submitted for ratification. For nearly three years the 
measure was before the States. During all of this time 
the l>eniocratic press was a unit against it. North 
and South tlie pros and cons of these remarkable 
politifo-niilitary campaigns were flared before the 
people. The Republicans used the machinery of the 
Government and " waved the bloody shirt." The 
DemoiTats everywhere with one voice raised the cry 
of protest and warning. "Wherever the Democrats 
were in majority," sa.vs Mr. Blaine, "the Legislature 
rejected it, and in every Legislature where the Re- 
publicans had control the Democrats in minority voted 
agiunst it." ' Furthermore, as we have seen, the Dem- 
otTatic Legislatures of Ohio, New Jersey, and Oregon, 
upon coming into power in 1S68 promptly passed reso- 
lutions rescinding the ratification of the Amendment 
by the previous Republican Legislatures in those States, 
while the Southern States when Democratic in 1866 
rejected the Amendment immediately. Mr. Blaine 
remarks furtlier : " It is very seldom in the history 
of political issuer, even when partisan feeling is most 
deeply developed, that so absolute a di^nsion is formed 
u was reeurd(<d upon the question of adopting the 
Pourteentli Amendment." On this measure he says 
"the line of Democratic hostility in the Nation and 
• Dlaiuo, Twtnty Ytara nf Congreu, pp. 309, 3ia 
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in the State was absolutely unbroken,"' To the Re- 
publicans this action of the Democrats was a stigma 
of disgrace. To the Democrats it was a badge of honor. 
The grounds of Democratic opposition to the Amend- 
ment may be brie6y summarized as foDows : — 

1. As a measure of the Republican. Party one of its I 
chief efTects would be to decrease the Democratic I 
Party by disfranchi^g from pubhc office its SouthemJ 
constituency. 

2. The times were too abnormal for the proper con-] 
sideration of a constitutional amendment. ' 

3. The radical change in the system of government | 
which might be effected under section one could lead] 
to the practical abolition of the State governments. 

4. It was an undemocratic measure in that [the 
people to be most affected by its operation would have 
no voice in proposing it, and, under the political methods 
employed, no voice in its adoption. 

Several years after the adoption of the Amendment, 
when the various clauses thereof came up to the Supreme' 
Court of the United States for interpretation, the 
majority of the Court followed, in effect, the reasoning 
of the Democratic opposition, and refused to give effect' 
to the ideals of the Radical Republicans. 

Having secured the adoption of the Amendment, 

the Republican Party then set out to give it force and 

effect. The Congressional ideal of the purpose and of 

the enforcement of the Amendment at this time was 

' Blaine, Twenty Fears of Congrest, pp. 309, 310. 
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aimply an cxprcs^nn of the aims of tlie Radicals who 
were ill full control. We can gather from the laws they 
enacted what they intended the Fourteenth Amendment 
to be. The first enforcement act was passed May 31, 
1870.' This was supplemented by an amendatory act 
February 28, 1871,* These two acts may be considered 
.toRether. They bad three aims in view, to wit: To 
protect negro voters under the Fifteenth Amendment ; 
F| I to rcfinact the Civil Rights Act of 1866 under the 
I Fourteenth Amendment, thereby rendering it consti- 
) tutionat; and, lastly, to place all violations of these 
n aets under Federal control by giving to the Federal 
' Courts exclusive jurisdiction of such alleged violations, 
I and by giving to the President of the United States 
I the power to use the Army and Navy to enforce its 
provisions. The penalties for violating these acts 
were exceedingly heavy. The minimmn cost to the 
party offending would be more than one thousand 
dollars for each offence, a cash sum which was hard 
fur anybody in the South to get together in those days- 
. The next enforcement act, commonly known as the 
/Ku Klux Act, was passed April 20, 1S7I.' Its purpose 
was to enforce all of the provisions of section one of 
tlic Fourteenth Amendment. This law was a drastic 
measure. It was aimed primarily at the acts of pri- 
vate persons against private persons. Under its provi- 

■ A(ttB and Resolutioaa, 41 Cong. 2 Seas., p. 95. 

'Ibid., 3 Seas., p. 43. 

*tbid., 41 Cong. 1st Sesa., p. 294. 
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Mona the accused party could not avail himself of the de- 
fence that he was acting under State laws. The law did 
not mention the negro race, but was universal in its appli- 
cation. It was a nationalization of all civil rights. The 
Federal Gaurts had universal jurisdiction. The States 
were poweriess to regulate their own internal affairs. 

Section one made any person civilly liable in damages 
who interfered with the rights of another aa secured 
to him by the Fourteenth Amendment. Section two 
provided that any persons who should conspire to de- 
prive any citizen of the United States of the equal 
protection of the laws should be liable to Sne and im- 
prisonment through the Federal Courts. The minimum 
penalty was a fine of five hundred dollars, while the 
maximum penalty was a fine of five thousand dollars 
and six years imprisonment in addition to civil liability 
aa provided in section one. Section three gave the 
President of the United States the authority to employ 
the Army and Navy to quell domestic disturbances 
within a State. Section four authorized the President 
to suspend by proclamation the writ of habeas corpus 
in any portion of the Union when, in his opinion, there 
was organized and powerful resistance to State or 
Federal authority. Section five disqualified for jury 
service in tlje Federal Courts all persons who were 
involved in such rebellions against the government. 

Section six of this statute represents the climax 
of the Congressional ideal of the scope of the Four- 
teenth Amendment. It provided, in substance, that 
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if any person by reasonable diligence could have pre- 
vented or assisted in preventing any persons from 
depriving another person or persons of the equal pro- 
tection of the laws and did not do so, that person should 
be liable in damages in a civil action in the Federal 
Courts in a sum not exceeding five thousand 
dollars. A more remarkable law was never written 
upon the statute books of an English-speaking people I 
How far had Congress strayed from the ideals of law 
and government set up by their forefathers in England 
and America ! Here was a law compelling every person 
in the United States to see that his neighbor's rights 
were property secured and enforced 1 

This law was aimed at the operations of the Ku 
KIux Klan in the South, but it rests on the same plane 
as the Fourteenth Amendment and applied equally 
to all persons in the Union. It was unlimited in its 
terms as to time, place, or persons, and had it not been 
declared unconstitutional by the Supreme Court it 
would have worked a revolution in the American 
Government. 

The last enforcement measure of Congress was the 
Civil Rights Act of March I, 1S75,' For nearly five 
years it had been, in one form or another, before Con- 
gress. It was the darling measure of Charles Sumner, 
and he used all of the force of his powerful personality 
to secure its passage. Time and again he would bring 
it up in the Senate and plead for it with tears in his 

> Uiut«l States Statut«B at Luge, VoL XVIII, p. 335. 
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eyes. These were his dying words to Hoar: "You 
must take care of the Civil Rights Bill — my biU — 
the Civil Rights Bill —don't let it fdll"' About 
two months after his death the Senate passed a civil 
rights bill, but it did not reach a vote in the House 
before adjournment, 

In the elections of 1874 the Republicans lost control 
of the House of Representatives and had their majority 
in the Senate seriously reduced. The tide had turned. 
The short session ending with the spring of 1875 was 
the last lease of power to the Radicals in Congress. 
Under the leadership of Benjamin F. Butler tliey passed 
the Civil Rights Bill, which became a law March 1, 
1875. This law had for its purpose the obhteration 
of the color line in the South, and to give to the negroes 
the full and equal privileges of all hotels, street cars, 
passenger trains, steamboats, or other public convey- 
ances, by land or water ; of theatres and all other places 
of public amusements. It was, however, a milder law 
than the one sought by Sumner in that it did not 
attempt to obliterate the color line in churches, schools, 
and cemeteries. 

Any person who violated the provisions of this act 
was liable to a forfeiture of five hundred dollars to the 
party aggrieved and to a minimum fine in the Federal 
Courts of five hundred dollars in addition to the costs 
of each proceeding. While this law was intended for 
immediate application in the South, it applied equally 
» Haynee, Sumner, p. 433. Sumner died March U, 1874. 
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to every part of the Union, It is of interest to notice 
that when in 1883 five cases came up to the Supreme 
Court of the United States to test the constitutionality 
of the act, only one was from a Southern State. 

We are thus enabled to see what was theCongres- 

I sional interpretation of the Fourteenth Amendment. 
' The same force in the RepubHcan Party which secured 
the adoption of the Amendment has also given us its 
j ideal of the purpose and scope of that constitutional 
',measure by the laws thereunder enacted. They meant 

jto change the form of the American Commonwealth. 
IThe States were to exist only in name. Their legisla- 
tures and their courts were to be reduced to impotency. 
The citizens of the States were now to live directly 
under the surveillance of the Federal Government, 
looking to it for protection in his private affairs and 
fearing its avenging power should he transgress the 
least of its commandments, 

Into the hands of Congress was placed the sovereign 
power of the Nation. No longer was the National 
Government to be one of delegated powers, and no 
part of the sovereign power was to be held any longer 
by the States. Section one of the Fourteenth Amend- 

/ ment was intended ultimately to create out of the former 
Union one centralized consolidated government with 

I the supreme power vested in the Federal authorities 

' in Washington. Such was the ideal of the Radicals. 




The Dilemma op the Supreme Cotntr 

Shortly after the adoption of the Fourteenth Amend- 
ment the Radicals lost control of the Republican Party 
and of Congress. Sumner and Stevens were dead. The 
flames of passion were slowly reducing themselves to 
ashes. Public opinion had declared against any vio- 
lent change in the form of the Government, and the 
country was beginning to breathe the breath of normal 
health. 

The burden of interpreting the Amendment and the 
laws enacted by Congress for its enforcement naturally 
befell the duty of theSupreme Court of the United States. 
Both the conservative and the radical wings of the Re- 
publican Party were represented in that tribunal. The 
first case involving the Amendment came up for final 
hearing five years after its adoption.' The Court wag 
by no means unmindful of its vast importance. It was 
twice argued before the Court. Mr. Justice Miller 
in delivering the majority opinion made this signifi- 
cant statement: "We do not conceal from ourselves 
the great responsibility which this duty devolves upon 

■ The Slaughter House Cases, 18 Wall. 3S. Decided April 
14. IS73. 

21 
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U9. No questions so far-reaching and pervading in 
their consequences, so profoundly interesting to the 
people of this country, and so important in their bear- 
iiiga on the relations of the United States, have been 
before this Court during the official Ufetime of any of 
its present members,"* By a decision of five to four 
the Court repudiated the] radical ideal of the scope of 
the "privileges or immunities" clause of the Amend- 
ment, taking the practical view that the police power 
of the States still remained in force. 

(Two years later another case reached the Court for 
decision, involving the power of Congress to pass laws 
by way of enforcing the Amendment.' It also involved 
an interpretation of the nature of the Amendment in 
its relation to wrongs done by individuals to individuals 
acting in their private and personal capacity. Here 
again the conservative policy prevailed, the Court 
holding that the Amendment offered no protection 
from individual invasion of individual rights and that 
Congress had no power under the Amendment to make 
positive and affirmative laws for its enforcement. 
I These two cases are landmarks in our constitutional 
[ history. They marked the practical overthrow of the 
Congressional ideal for the Fourteenth Amendment 
within seven years after its victorious adoption. The 
Supreme Court thus at the outset practically annuUed 
section five of the Amendment and reduced the bill of 

' 16 Wall. 67. 

■ U. 8. V. Cruikahank, 92 U. S. 642. 



'ES ^H 



THE DILEMMA OF THE 6UPHEME COURT 



23 



rights of section one to distant potentialities. It 
denied to Congress the right to invade the province 
of the State Legislatures and to create a Federal code 
for the regulation of private rights. To exercise such 
authority, said the Court, "would be to make Con- 
gress take the place of State legislatures and to super- 
sede them." ' 

This action of the Court transferred the sphere of/ 
activity under the Amendment from Congress to thel 
forum of the Courts. In holding tliat it was only a 
potential guarantee against the invasion of certain 
fundamental rights by the States themselves, the 
practical sphere of its operation was enormously re- 
duced. It was thus rendered peculiarly non-automatic. 
As a weapon of defence by a citizen against the activity 
of his fellow-citizens it was rendered null ; as against 
the activity of his own State it was made ponderous and 
unwieldy. A person thus aggrieved could not appeal 
to the officers of the legislative or the executive branches 
of the Federal Government. He could only resort! 
to the courts where after many months — even years 
— of expensive litigation, his case would reach the 
Supreme Court of tlie United States for decision. If 
in the long process he failed to observe all of the 
technical rules of legal procedure which inhere in the 
enforcement of a constitutional right in tlie Federal 
courts, his case would be dismissed. At each stage in 
the progress of his case he must, in the proper place, 
■ The Slaughter Huuse Coses, 10 Wall. 36. 
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at the proper time, and id the proper manner, present 
his federal question. Few men have been able to 
1 employ lawyers of sufficient skill and mental acumen 
to meet this test. 

The Supreme Court, and the public at large, thinldng 
that the Amendment had to do only with the negro 
race, thought thus to render the Amendment practi- 
cally inoperative. It was an admission of the failure 
of the Congressional plan of Reconstruction. The 
Court did not, however, intend to exalt its own por- 
tion by thus stripping Congress of the power to enforce 
the Amendment. That Amendment to the Constitu- 
tion brought to it unwelcomed burdens and new and 
grave responsibilities. On the other hand, the Court, 
especially in the first decades of the operation of the 
Amendment, consistently discouraged litigation under 
it. These early ideals of the scope of the Amendment 
held by the Court may be seen by an examination of a 
few of the leading cases. 

In Barhicr v. Connolly,^ Mr. Justice Field, delivering 
the opinion, spoke as follows: "Neither the Amend- 
ment — broad and comprehensive as it ia — nor any 
Amendment, was designed to interfere with the power 
of the State — sometimes termed its police power — to 
prescribe regulations to promote the health, peace, 
morals, education, and good order of the people, and 
to legislate so as to increase the industries of the State, 
develop its resources, and add to its wealth and pros- 
' 113 U. 8.31. 
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perity." This was in 1885. A few months later, in 
Mo. Pac. Ry. c, Humes,' the Court said : " If the 
laws enacted by a State be within the legitimate 
sphere of legislative power, and their enforcement be 
attended with the observance of those general rules 
which our system of jurisprudence prescribes for the 
security of private rights, the harshness, injustice, 
and oppressive character of such laws will not invalidate 
them as affecting life, liberty, or property without due 
process of law. . . . This Court is not a harbor where 
refuge can be found from every act of ill-advised and 
oppressive State legislation," 

In 1896, in Fallbrook Irrigation District v. Bradley,' 
the Court, through Mr. Justice Peckham, further 
elaborated this point of view in the following language : 
"It was never intended that the Court should, as the 
effect of the Amendment, be transferred into a court of 
appeal, where all decisions of State courts, involving 
merely questions of general justice and equitable con- , 
siderations in the taking of property should be sub- 
mitted to this Court for its determination. The final 
jurisdiction of the courts of the States would thereby 1 
be enormously reduced and a corresponding increase 1 
in the j'urisdiction of this Court would result, and it I 
would be a great misfortune in each case." 

This attitude of the Court toward a narrow construe- j 
tion of the scope of the Amendment could not prevail 
against the steadily increasing tide of litigation which i 
> 115 U. 8. G20. ' 164 U. 8. 157. 
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came into being by virtue of its adoption. This 
was due to a lack of cooperation from the members 
of the Bar as well as to the uncertain character of the 
Amendment itself, the Court having never at any time 
attempted its definition. 

As soon as cases began to arise involving questions 
other than those touching the negro race, the Court 
entered vigorous protests. In Davidson v. New Orleans,' 
after a learned historical discussion of "due process of 
law," Mr. Justice Miller spoke for the Court as follows : 
"It is not a little remarkable, that while this provision 
has been in the Constitution of the United States as 
a restraint upon the authority of the Federal Govern- 
ment, for nearly a century, and while during all that 
time the manner in which the powers of the Govern- 
ment have been exercised has been watched with jeal- 
ousy and subjected to the most rigid criticism in all of 
its branches, this special limitation upon its powers 
has rarely been invoked in the judicial forum or the 
more enlarged theatre of public discussion. But 
while it has been a part of the Constitution as a re- 
straint upon the powers of the States, only a very few 
years, the docket of this Court is crowded with cases 

iin which we are asked to hold that State Courts and 
State Legislatures have deprived their own citizens of 
life, liberty, or property without due process of law. 
There is here abundant evidence that there exists some 
strange misconception of the scope of this provision 
' 90 U. 8. 103. 
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as found in the Fourteenth Amendment. In fact, 
it would seem from the character of many of the cases 
before ua, and the arguments made in them, that the 
clause under consideration is looked upon as a means 
of bringing to the test of the decision of this Court the 
abstract opinions of every unsuccessful litigant in a 
State court of the justice of the decision against him, 
and of the merits of the legislation on which such a 
decision may be founded." 

This opinion was rendered after the Amendment had 
been in operation about nine years. Eight years later, 
in 1885, the above dictum was quoted verbatim by 
Mr. Justice Field, with the following remark: "This 
language was used in 1877, and now after the lapse 
of eight years, it may be repeated with an expression 
of increased surprise at the continued misconception of 
the purpose of the provision,"' At the beginning of 
the October Term of 1877, the Supreme Court had 
rendered only nine opinions in cases involving the 
Fourteenth Amendment. From 1877 to the beginning 
of the October Term of 1885, twenty-six additional 
opinions were rendered, making a total of thirty-five 
for the first sixteen years of the operation of the Amend- 
ment. What would the learned Justices have said 
could they have foreseen the present-day operation of 
the Amendment I Within the last thirteen years 
the Supreme Court has delivered four hundred and nine 
opinions by way of interpreting section one of the 
» Mo. Pao. Ry. v. Humes, 115 U. S. 520. 
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Amendment, this being an average of about thirty-oi 

opinions each year. 

> In theory, the Amendment is all-embracing. Its 

language is comprehensive. It makes no exceptions 

aa to the subject-matter which might come under its 

provisions. The attempt of the Supreme Court to 

I limit its operation chiefly to the negro race has signally 

' failed. The further attempt to discourage and curtail 

I general litigation under it, also, as we have seen, met 

' with small success. 

Within recent years the Supreme Court has largely 
abandoned its earlier narrow interpretation of the 
Fourteenth Amendment. It is now given a width of 
I scope which would have astounded the members of the 
' Court of the seventies and eighties. What they 
dreaded as a misfortune has come to pass. The Amend- 
ment is now the chief source of litigation among all 
the provisions of the Federal Constitution, In the 
appellate proceedings from the States, it embraces the 
predominant share. In our study of the great problems 
which to-day confront the Nation, the Fourteenth 
Amendment as a constitutional factor of Federal 
intervention and control demands our careful consid- 
eration. 



y-one ^M 



CHAPTER in 



The Practical Scope of the Amendment 



The Congressional programme for the scope of the < 
Amendment came to a sudden end at the hands of the 
Supreme Court. Within the short period intervening 
its adoption and the first cases involving its interpreta- 
tion, the weight of public opinion had already repu- 
diated the governmental ideal of the Radicals. The ] 
destinies of the measure having now been left to the 
Supreme Court, that tribunal attempted to set forth 
in general terras its future sphere of activity. This 
was done not so much by way of positive definition as 
by protests against certain classes of htigation under ' 
the Amendment. This original programme of the Court J 
Las, by the logic of events, also failed. 

We now turn to see what is the actual and practical 
scope of the Amendment, that is to say, in what manner 
and to what extent it operates on the States. The 
spheres of State activity may be classified under four 
heads, viz: (1) The power of eminent domain, or the ' 
taking of private property for public use after just 
compensation ; (3) the power of taxation, through which | 
the revenues are produced, and the free exercise of j 
which is essential to the life of a State ; (3) the police i 
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power, or power to promote the peace, happiness, health, 
prosperity, and general welfare of its people; and 
(4) the power of procedure. For lack of a better, 
this term is used to embrace all of those activities of 
the State, administrative, executive, or judicial, whereby 
the State seeks to enforce its laws. 

The enforcement of the Fourteenth Amendment 
may involve a restraint, temporary or permanent, on 
any of the above spheres of State activity. This 
restraint, however, can only be exercised through the 
judicial branch of the Federal Government. The 
Amendment, under its present interpretation and 

IV methods of procedure, gives to the Supreme Court 
i of the United States the jurisdiction to inquire Into 
and have the final decision as to the validity of every 
/ 1 act of a State Legislature and every proceeding of 
• any administrative, executive, or judicial officer of the 
State. There are no exceptions, provided of course the 
party aggrieved properly presents his complaint. 
The present attitude of the Supreme Court of the 
>, United States as to this question may be stated in the 
words of the opinion in Raymond v. Chicago Traction 
Co.,' decided at the October Term, 1907, viz.: "The 
provisions of the Fourteenth Amendment are not con- 
fined to the action of the State through its Legislature, 
or through the executive or judicial authority. Those 
1 II provisions relate to and cover all of the instrumen- 
/ ' talities by which the State acts, and so It has been held 
' 207 U. 8. 35, 36. 
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that, whoever by public position under a State govern- 
ment deprives another of any right protected by that 
Amendment against deprivation by the State, violates 
the constitutional inhibition," The rights protected 
by the Amendment are those related to the making 
and enforcing of laws concerning life, liberty, and 
property. There is the additional inhibition as to 
discrimination in any sphere of State activity. These 
rights, of course, embrace the most fundamental laws 
of the State, substantive and adjective. 

Since the adoption of the Amendment the power of 
the States as to eminent domain has been questioned 
under it twenty-seven times, the power of taxation 
one hundred and forty-four times, the power of pro- 
cedure one hundred and forty-six times, and the 
police power three hundred and two times. The bulk 
of these cases have arisen since 1896.' The total 
number of actual and positive Federal interventions 
were fifty-five, thirty-five of which imposed some posi-; 
live restraint upon the police power of the States.' 

We shall now pass ui review tlie subject-matter of a 
few of these cases. Without entering into the merits 
of each controversy, it will suffice here merely to men- 
tion briefly the point at issue. Territorially and 
topically we cover a wide stretch, to wit: Suit to 
recover the value of a dog in Louisiana on which no 
tax had been paid;* the right of a preacher to hold 

' See Chan, Appendix C. ' See Chart No. 11, p. 82. 
' SenteU v. New Orleans & C. R.R. Co., 166 U. S. 698. 



THE FOCHTEENTH AMENDMENT AND THE STATES 



meetings on the Boston Common ; ' the right of a 
woman lawyer of the District of Columbia to practise 
before the courts of Virginia ;* a suit in New York to 
recover damages for the illegal use of the plaiatiff's 
photograph;* the sale of cigarettes in Teoneasee;* 
the regulation of the height of buildings in Boston;* 
the question whether a convicted murderer in Idaho 
should be hanged by the sheriff or by the warden;' the 
question of the sanity of a certain man in Alabama;' 
the regulation of the practice of medicine in Michigan ; ' 
a consideration of the gambling laws of New York;' 
the compelling of railroads in Texas to cut the Johnson 
grass off from their rights of way before it goes to seed ; •" 
compelhng the people of Massachusetts to undergo 
the operation of vaccination ; " the segregation of 
houses of ill fame in New Orleans ; " the question 
whether running a barber shop on Sunday in Minne- 
sota is a work of necessity or the practice of a handi- 
craft for gain ; '* the disposal of city garbage in Cali- 

■ Davis V. Maasa«huBetts, 167 U. S. 43. 

• In re Lookwood, 154 U. 8. 116. 

■ Spen? & Hutchinson Co. v. Rhodes, 220 U. S. 502. 
< Austin V. Tennessee, 179 U. S. 343. 

> WiltiEuns V. P&rker, 188 U. S. 491 ; Welch r. Swasejr, 214 
U. a 91. 

• Davis V. Burke, 179 U. S. 399. 
' Simon v. Craft, 182 U. S. 427. 

■ Reetz V. Michigan. 188 U. S. 505. 

• Adams B. New York, 192 U. 8. 585. 

" M. K. & T. Ry. Co. v. May. 194 U. 8. 267. ' 
" Jacobson v. Moesaohusetts. 197 U. S. 11. 
w L'Hot« V. New Orieans, 177 U. 8. 587. 
» Petit B. Minnesota, 177 U. 8. 165. 
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fornia ; ' a consideration of the milk law of New 
York ; * determining the amount of damages for a dog 
bite in Michigan ; * prohibition in Nebraska of the use 
of the flag of the United States for the purpose of 
advertising ; * the regulation of sheep grazing in Idaho ; ' 
the determination in Illinois of the question whether 
the proceedings of a trial should have been spokeo 
through the defendant's ear trumpet;* reducing street 
car fares for the school children in Boston ;' the label- 
ling of mixed paints in North Dakota ; " the selling of 
game in New York ; ^ drumming for hotels and boarding 
houses on the passenger trains in Arkansas ; '° the right 
of women to vote in Missouri ; " and, we mention 
finally, the regulation of graveyards in California ! '* 
A motley array indeed ! Yet these are but a small 
number of case^ selected at random from the six 
hundred and four opinions that have been delivered 
by the Court under the Fourteenth Amendment. 

The above cases are cited to show how the Amend- 
ment may be used to intervene in the purely local 

' Beductioa Co. u. Sanitary Worka, 199 U. 8. 306. 
' Lieberman v. Van de Cair. 199 U. S. 552. 
" Chapin v. Fye. 179 V. 8. 127. 

• E&lter V. Nebraaka, 205 U. 8. 34. 

• Buon V. Wftlker, 204 U. 8. 311. 

• PeltB V. Murphy. 201 U. 8. 123. 

' Interstate Ry. Co. <>. Maeaaobuaetta. 207 U. 8. 79. 

• Heath Mfg. Co. v. Worst, 207 U. 8. 338. 
■ Silz p. Heaterberg, 211 U. S. 31. 

'• Williama v. Arkansas, 217 U. 8. 79. 
>i Minor o. Happersett, 21 Wall. 162. 
» Cemetery Co. v. San Francisco, 216 U. 8. 358. 
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1 affairs of a State — questions which only by the greatest 
I stretch of the imagination can be considered as of 
i national import. Only a very unpractical mind could 
conjure up a political philosophy that would hold it 
/ to be an issue of national concern whether the operating 
of barber shops on Sunday in Minnesota be a work of 
necessity or the practice of a handicraft for gain, or 
what damages should be given a man in Michigan 
when his neighbor's dog Jumps through tlie front gate 
and bites him on the leg I To justify this phase of the 
operation of the Fourteenth Amendment would set up 
a theory of abstract justice which can have no justifi- 
cation in fact, and which has been many times rcpudi- 
: ated by the Supreme Court itself. A people born and 
] bred in the high ideals of liberty and independence can 
/ but resent the encroachment of this new paternalism. 
It is not, however, alone with small questions that 
it becomes the duty of the Supreme Court to consider 
under the Amendment. The larger and more vital 
local problems of the States are also involved. We 
shall have occasion to treat these more fully in con- 
nection with other phases of these studies. We take 
occasion here sunply to mention some of these questions 

It on which the Court has rendered opinions by way of 
interpretation of the Amendment, to wit: State 
regulation of gas, water, telephone, telegraph, ware- 
' house, and railroad rates ; various city problems, such 
as the improvement of streets, expansion, annexation, 
' etc ; labor laws ; liquor laws ; pure food laws ; bank- 
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inglaws; insurance laws ; anti-trust laws ; income and 
inheritance tax laws; employer's liability acts; ques- 
tions of court procedure and jurisdiction; and all 
phases of the criminal law. 

Potentially the Fourteenth Amendment is of uni- 
versal application as related to State activity. Its 
practical scope is, however, limited by the decreasing 
conservative attitude of the Supreme Court as well as 
iBy the I^al skill and financial resources of the litigant. 



CHAPTER IV 



The South . 

This chapter is here introduced as a means of call- 
ing attention to the fact, that the Fourteenth Amend< 
ment to the Constitution of the United States is no 
longer a Southern question. Public opinion is in many 
respects slow and conservative. The new and living 
ideals of one generation become the settled dogmas of 
the next. What was true of certain social situations 
decades past is believed to be true for the present. 
This condition of the social mind is inevitable on those 
questions which are not openly agitated and those not 
adapted to popular investigation and discussion. The 
Fourteenth Amendment was in its inception purely 
a Southern question. In the political campaigns dur- 
ing the Reconstruction it was the most important issue. 
At that time it became firmly fixed in the public mind 
that the Amendment was directly related to the Soutli 
and the negro and to nothing else. 

The Utigation which came up under the Amendment 
during the early years of its operation consisted largely 
of purely Southern questions, the Supreme Court of 
the United States itself declaring that this new consti- 
tutional provision had no wider scope of operation than 
the solution of problems arising from the presence of 
the negro race. 

36 
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public. Thus to-day there is the genera! feeling, even 
among the educated classes, that the Amendment is 
ft matter of only historical interest. They have a 
vague notion that it had something to do with the Civil 
War and slavery and that it is now of no practical 
concern. 

The accompanying chart shows the geographical 
distribution of litigation under the Amendment since 
its adoption in 1868. The figures to the left indicate 
the number of opinions delivered by the Supreme Court 
of the United States. It will be seen, upon a close 
examination, that the battle-ground of the Amendment 
is at present in the West and the Southwest, There 
were one hundred and seventeen of these cases from 
the East, two hundred and eleven from the South, and 
two hundred and eighty from the West.' Tlie most 
of these cases from the Western States have arisen 
within the last decade, 

* Twenty-eight opinions have been delivered in cases 
coming up from the Southern and the border States, 
involving the negro race question. Otherwise this 
entire amount of litigation partakes of the same quality, 
regardless of geographical location. The total niimbeT 
of cases coming up from the States of the East plus 
those from the States of the older South was two hun- 
dred and forty-three. Nearly one-third of these came 



> This niftkes a total of 608. Tlie totaJ number of opinionB 
vaa 604, but five States were represenled in Ibe Civil RJghU 
Cases under o 
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up from Boston and New York City. The total from 
the West and the Southwest was three hundred and 
sixty-five. Thus the distribution of litigation under tlie 
Amendment cannot be accounted for on the basis of 
the deuMty of the population. The West and the 
Southwest are sparsely settled, and many of their 
States came into the Union after the adoption of the 
Amendment. 

This situation may, however, be partially explained, 
The people of tlie West are characterized by boldness, 
independence, and virility. They are impatient of 
restraint. Nothing could be more distasteful to them 
than paternalism. That countrj' is new and of broad 
expMLnse. It stands in marked contrast to the crowded 
East. Its veiy atmosphere breeds a love of liberty of 
action. This inherent quality of the West may be re- 
garded as one factor. The other is complementary 
thereto. About a half century ago the Federal Govern- 
ment gave large land grants to encourage railroad build- 
ing in the West. These railroads, being thus substan- 
tially fixed to the soil, prospered. They developed 
into great trunk lines, owned by capitalists in the East. 
With tlie growth of population westward, other pub- 
lic service corporations came in their train. Within 
recent years they have become powerful factor3, not 
only in the social, but also in the political, life of the 
West and the Southwest. 

Now this lively litigation under the Fourteenth 
Amendment in the West may be largely accounted for 
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as an attempt by the railroads and other public service 
corporations to resist the efforts of the people to con- 
. trol them. The hardy and vigorous Western folk 
J stand foremost in the Nation in their attempts to 
I throw off the control of the so-called "interests" and 
i the powers of special privilege. 

iThe invoking of the Amendment as a protectioD 
from State activity is more prevalent in those sections 
of the country where legislation and the enforcement 
of the laws are more vigorous and aggressive. TTie 
Amendment is being used to dispute each new step in 
the direction of local reforms. In this respect it con- 
cerns the South only as it concerns the Nation. It 
has within recent years served to complicate and 
intensify the great economic problems of our day, of 

J which the South holds the lesser share. Its future field 
of operation will be still further enlarged in the West. 
Laws resulting from the current reforms in the method 
of government in those States will be brought to the 
bar of the Supreme Court of the United States by the 
corporations against which they are lar^ly aimed. 
Wherever there is new legislation, reaching out into 
untried paths, its validity will be questioned under the 
Fourteenth Amendment. 



LmOATtON INVOLVING THE NeGRO IIaCE 

The presence of a large number of persons of Afri- 
can descent within our bounds — different in origin, 
temperament, and physical appearance from the Teu- 
tonic stock among whom they dwell — has ever been 
a serious problem in the life of our republic. The 
organic law of the land has more than once felt tlie 
effect of this situation, a situation abnormal in a high 
degree. The influence of the negro on our constitu- 
tional development, tliough in a large measure nega- 
tive, has been none the less potent. Constitutional 
Law in its very nature lies closest to the life of the 
people. It docs not originate with the political doc-i 
trinaire. It has its roots deep in the social organism. 1 
It grows and changes as tlie people grow and change.! I 
And so in a society of mixed races, so widely different I ' 
as Teuton and African, the organic law should be ex- 
pected to express this peculiar condition of life which 
the forces of the past have bequeathed to us. But if | 
under these circumstances it takes into account, not a I 
condition of life, but a theory of life, we may expect I 
to find the life of the people failing to conform to the I 
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/ constitutional ideal so expressed, no matter liow noble 
' and exalted such an ideal, in the abstraet. may be. 

The relation of the negro race to the adoption and 
the interpretation of the Fourteenth Amendment to 
the Constitution of the United States is of profound 
historical and practical interest. 

The Civil War had changed the legal status of the 
negro. The problem of readjustment to this new 
situation stared the country in the face. It presented 
a condition without a parallel in history. Uuder the 
presidential policy of reconstruction the South waa 
gradually attempting to meet the new conditions. But 
Congress, under the lead of the radical wing of the 
Republican Party, looked upon these efforts with ex- 
treme disfavor, discredited the President, and took the 
entire responsibility for reconstruction into their own 
hands. They were led by the impractical idealist Sum- 
ner in the Senate and the partisan politician Stevens 
in the House. The South was excluded and had no 
voice in these deliberations. The Democrats of the 
North, in a hopeless minority, raised the voice of 
protest and warning, but without avail. It was the 
day of the Radicals. In the heat of passion and in 
the fervor of partisan zeal they set to work to accom- 
plish a task which might well have engaged the most 
sober deliberations of the wisest heads of any people. 

In these times the negro question was predominant. 
It was the vital element in this reconstruction legisla- 
tion. It was respon^ble for the anomalous situation 
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I which the country found itself at the close of the 
War. From 1866 to 1876 the negro race question was 
the keynote of every pohtical campaign. It was upper- 
most in the minds of the people. The fear that the 
South would oppress the freedmen was the political 
lash by w)iich many a voter was beaten back into the 
party fold. 

The Fourteenth Amendment was a part of this re- 
construction programme. It embodied the ideal of the 
Radicals. It was adopted in 1S6S by ultra-radical 
means. It was from first to last a party measure and 
was Fought through as such with definite party aims in 
view. 

Although the Amendment has five sections, we are 
here concerned with only the first and the last, which 
read ta follows:— 

"Sbction 1. All persons bom or naturalized in the 
United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall deprive any person of life, liberty, 
or property without due process of law ; nor deny to 
any person within its jurisdiction the equal protection 
of the laws. 

" Section 5. The Congress shall have power to en- 
force, by appropriate legislation, the provisions of this 
article." ' 

There ia here no mention of the negro as such, buth 
it would be easy to establish from contemporaneous i« 
' Proclaimed to be in effect July 28. 1868. 
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sources that this constitutional provision was primarily 
intended for the benefit of the negro race. On May 10, 
1866, when the measure passed the House by a vote of 
128 to 37, the applause in the galleries was loud and 
prolonged. "Mr. Eldridge of Wisconsin called upon 
the Speaker to put a stop to such proceedings. Jack 
Rogers hoped the colored brethren and sisters in the 
galleries would be allowed to wave their pocket hand* 
kerchiefs." ' This may be regarded as one of the 
signs of the times. The congressional interpretation 
of the Amendment may be understood best by an 
examination of the legislation which was enacted under 
and by virtueof itsfldoption.^ Section five was intended 
to vitalize section one by giving Congress power to 
enact direct and positive laws for its enforcement. 
Pursuant to this ideal, several measures were passed, 
the most drastic and comprehensive of which was the 
Civil Rights Act of 1875. The negro question was 
fundamentally related to this Act. It was an attempt 
to lift the negro up to a plane of equality with the 
whites and was the chief offspring of the Fourteenth 
Amendment. 

There were many thoughtful men of that time who 
shared the popular belief that the Amendment had no 
wider mission than that of protecting the freedmen 
from the so-called "Black Codes" of the Southern 
States. 'Mr. Justice Miller, in dehvering the opinion 

' New York Herald, May II, 1S66. QuoUd by Flack, in 
The Adoption of the Fourteenth AmcndmtTU. 
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in the Slaughter House Cases, pronounced the follow- 
ing dictum : "We doubt very much whether any action 
of a State not directed by way of discrimination against 
the negroes as a class, or on account of their race, will 
ever be held to come within the purview of this pro- 
vision." ', During the early period of the operation of 
the Amendment this dictum was adhered to by the 
majority of the Supreme Bench. It was cited with 
approval and further elaborated in Strauder r. West 
Virginia,' in which tlie Court said: "This is one of a 
series of constitutional provisions having a common 
purpose; namely, securing to a race recently emanci- 
pated ... all the civil rights that the superior race 
enjoy." This was the view held also by the masses 
of the people in so far as they understood the 
measure 

Although this race situation may be said to have 
been the immediate or proximate cause of the adoption 
of the Amendment, as well as its immediate field of 
operation, in the mind of the Hadical:^ it had a much 
wider scope. To them it meant the ultimate centrali- 
zation of power into the hands of the Federal Govern- 
ment. It meant the death knell of the doctrine of 
States' Rights — the ultimate nationalization of all 
civil rights and the consequent abolition of State con- 
trol over the private rights and duties of the individual. 



'16 Wall. 81. 

» 100 U. S. 306. Soe also Ex parUi Virginia, 100 U. S. 344, 
and PleBsy v. Ferguson, 103 U. 3- 537, 
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j It meant the passing over of the police power of the 
State into the police power of tlie national govern- 
j ment, thereby giving to Congress undefined and un- 
limited powers whereby it would be enabled to enter 
fields of legislation from which hitherto it had been 
barred. 

These elements were not emphasized in the political 
campaigns from 1866 to 1868 which led up to the 
adoption of the Amendment. They were too intricate 
and subtle for the popular mind. They were, however, 
discerned by the leaders of the opposition, both in the 
North and in the South, and were combated accord- 
ingly. It is sufficient, however, for our purpose to 
note that in the adoption and the attempted enforce- 
ment of the Amendment by Congress, the negro race 
question played a prominent and controlling part. It 
was to be, por excellence, the negro's charter of liberty. 

It is now forty-three years since the adoption of the 
Amendment. It has been in operation long enough for 
ua to see the actual function it has performed and can 
perform as a part of the Supreme Law of the Land. 
Has it followed the course marked out by its framers ? 
What relation has its operation had to the life of the 
black man in our body politic ? The answer to these 
questions may be found in the reports of the decbions 
of the Supreme Court of the United States. Under 
the genius of our government it 13 here that all such 
questions must come for final adjudication. That 
answer b written large and plain. Of the six hundred 
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and four cases involving the Fourteenth Amendment 
in which the Supreme Court has delivered opinions 
since 1868, only twenty-eight deal with questions in- 
volving the negro race; that is to say, less than five 
per cent of the total litigation under the Amendment. 
The other five hundred and seventy-six cases have to 
do with matters far removed from the race question. 
The Amendment has, in a way unforeseen by its framers, f 
become gradually intertwined with the great economid 
problems which vex the country to-day. It is not therfi 
negro, but accumulated and organized capital, whicfajU 
now looks to the Fourteenth Amendment for ppotec-l 
tJon from State activity, 

A closer study of these cases but emphasizes the 
remoteness of the Amendment from the actual life of 
the problems growing out of the mixed society of 
African and Teuton in the United States. These it 
now becomes our duty to examine in some detail. 

Although the Amendment was adopted and pro- 
claimed in July, 1868, the first litigation thereunder to 
reach the Supreme Court of the United States was I 
decided April 14, 1873. These are known as the! 
Slaughter House Cases.^ The negro question was not 
directly involved, but the decision proved of far- 
reaching consequence for that race. The chief con- 
stitutional point before the Court was the interpreta- 
tion of that clause of the Amendment which reads, 
"No State shall make or enforce any law which shall X 
> 16 WaU. 36. 
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abridge the privileges or immunities of citizens of the 
United States." /The Court decided that under our 
system of government there were two species of citi- 
^nship, each with it privileges and immunities — a 
Federal citizenship and a State citizenship. To the 
former were attached only such privileges or inmiuni- 
ties as were directly due to the nature of the Federal 
Government and derived therefrom. All other privi- 
j leges or immunities were inherent in State citizenship. 
'The Court did not attempt to define either of these 
respective spheres, but it left the distinct impression 
that the privileges or immunities of citizens of the 
United States were rather few and unusual, while 
those attaching to State citizenship were directly re- 
lated to the whole life, public and private, of the indi- 
vidual. In other words, the Court declared that this 
clause of the Amendment was not intended to interfere 
with the police power of the States. For the negro 
this means, in so far as this clause is concerned, that 
"^ he must look to his State for protection rather than to 
the Federal Grovernment^ 

We shall now briefly outline in chronological order 
each of the cases specifically involving the negro race 
question. 

October Term, 1875 

(1) U. S. r. Cruikshank.1 

Cruikshank and several other white men broke up by 
violent means a negro political meeting in Louisiana. 

» 92 U. 8. 642. 
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They were arrested under section six of the Enforce- 
meot Act of Maj' 30, 1870, tried and convicted in the 
Circuit Court of the United States for the District of 
Louisiana. On appeal to the Supreme Court they were 
acquitted on the ground that the Fourteenth AJnend- 
ment did not justify such legislation by Congress. The 
citizen must not look to the Federal Government for 
protection against the invasion of his rights by the 
private acts of others. Decision against Federal inter- 
vention. 

OcTOBEB Term, 1879 

(2) Strauder v. West Virginia.' 

Strauder, a negro, was indicted, tried, and convicted 
for the crime of murder in a State court. All negroes 
were excluded from the grand and petit juries by West 
Virginia Statutes of 1S72-1873, The defendant con- 
tended that this was in conflict with U. S. Revised 
Statutes, Section 1977. This section embodied por- 
tions of the Enforcement Act of 1870 and the Civil 
Rights Act of 1875. Upon proceedings in the United 
States Supreme Court the State court was reversed 
and the West Virginia Act of 1872-1873 declared un- 
constitutional. Field and Clifford, J J., dissented. 
Deciaon in favor of Federal intervention. 

(3) Virginia s. Rives.* 

Two negro men were indicted for the murder of a 
white man and tried in a State court before a jury com- 
posed only of white men. Defendants moved for a 
modification of the venire so as to allow one-third of 
the same to be composed of negroes. This motion was 
denied. Defendants then petitioned for a removal to 
the United States Circuit Court under the Civil Rights 
Act of 1875. This petition was also denied. There- 



» 100 U. 8. 303. 



" 100 U. 8. 313. 
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upon they were tried and convicted. A petition in the 
United Statea Circuit Court for the writ of habeaa cor- 
pus was allowed and the case docketed therein. The 
Commonwealth o( Virginia then petitioned the Su- 
preme Court of the United States for a writ of manda- 
mus to compel the return of the prisoners to the custody 
of the State. The petition was granted on the ground 
that the defendants could not Bs a matter of right de- 
mand a mixed jury, the court declaring that the 
Fourteenth Amendment is not violated if, when the 

I jury is all white, it cannot be shown that negroes were 
excluded solely on the ground of race or color. Deci- 
sion against Federal intervention. 

(4) Ex parte Virginia.' 

J. D. Coles, Esq., Judge of the County Court of 
Pittsylvania County, Virginia, was arrested by Federal 
indictment in the District Court of the United States 
for the Western District of Virginia for failing to select 
negroes as grand and petit jurors to serve in the county 
courts of the above-mentioned county. This arrest 
was made under section four of the Civil Rights Act 
of 1875. Petitions to the Supreme Court of the United 
States for the writ of habeas corpus were filed by both 
Coles and the Commonwealth of Virginia. These 
petitions were denied and the cause remanded to the 
District Court for trial. 

Field and Clifford, JJ., dissented. The merits of the 
case, that is as to whether Judge Coles was guilty of 
discrimination against negroes in the selection of jury- 
men, solely on the ground of race or color, were not 
involved in these proceedings. The decision went only 
so far as to declare section four of the Civil Rights Act 
of 1875 constitutional. Decision in favor of Federal 
intervention. 

» 100 V. 8. 339. 



litigation involving the negro hace 51 

October Term, 1880 

(5) Neai v. Delaware.' 

The defendant, a negro, was indicted and arraigned 
for trial in a Delaware State court for the crime of rape 
upon a white woman. The Delaware Constitution of 
1831, section one, article four, and the Delaware Re- 
vised Statutes of 1S53, section 109, thereunder enacted, 
limited the selection of grand and petit jurors to the 
white race. On the ground of this discrimination the 
defendant moved to quash the indictment. This motion 
was denied. Tlie defendant was thereupon tried and 
convicted and sentenced to be hanged. Upon a writ 
of error to the Delaware court the United States Su- 
preme Court declared the law under which the juries 
had been drawn for the trial of the case, to be in vio- 
lation of the Fourteenth Amendment and ordered the 
release of the prisoner. Waite, C.J., and Field, J., 
dissented. Decision in favor of Federal intervention. 

October Term, 1882 

(6) Pace 0. Alabama.^ 

The defendant was tried and convicted in a State 
court of Alabama under Section 4189 of the Code of 
Alabama, which provided for a severer punishment in 
cases of fornication and adultery between negroes and 
whites than between members of the same race. Upon 
writ of error, the United States Supreme Court declared 
that this was not a denial of the equal protection of 
the laws under the Fourteenth Amendment. Decision 
against Federal intervention. 

(7) Bush r. Kentucky.' 

The defendant, a negro, was indicted for murder and 

arraigned for trial under II Revised Statutes of Ken- 

»103U. 8. 370. "106U. S. 583. '107U. S. lia 
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tucky of 1852, p. 75, which excluded negroes from all 
jury service. A motion to set aside the panel of petit 
jurors on the ground of discrimination was overruled. 
Petition for removal to the United States Circuit Court 
was also denied. The defendant was tliereupon tried, 
convicted, and sentenced to death. Upon writ of error, 
the United States Supreme Court declared the indict- 
ment void, as the law under which it was found violated 
the equal protection clause of the Fourteenth Amend- 
ment. Field, J., Waite, C.J., and Gray, J., dissented. 
Decision in favor of Federal intervention. 

October Term, I8S3 

(8) The Civil Rights Cases.* 

These were five separate causes of action, each in- 
volving the same Federal question, namely, the con- 
stitutionality of sections one and two of tlie Civil 
Riglits Act of 1875. They were thus treated as one 
case by the United States Supreme Court. The facts 
may be briefly summarized as follows : — 

i. The denial of hotel accommodations to cert^ 
negroes in the State of Kansas. 

ii. The denial of hotel aceoomiodations to a negro 
in the State of Missouri. 

iii. The deuial to a negro of a seat in the dress circle 
of Maguire's Theatre in San Francisco, 

iv. The denial to a person (presumably a negro) the 
"full enjoyment" of the accommodations of the Grand 
Opera House in New York City. 

V. The refusal by a conductor on a passenger train 
to allow a negro woman to travel in the "ladies' car" 
on a train of the Memphis and Charleston Railroad 
Company, 

These acts of discrimination by private persons were 
severally set up as violations of sections one and two 
' 109 U. 8. 3. 
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of the Civil Rights Act, which, by its terms, protected 
the negro fnim the invasion of his newly given rights 
by the acta of private individuals as well as by action 
of the States. The primary question in the case was 
the constitutionality of this act of Congress. A further 
interpretation of the Thirteenth Amendment was also 
involved. , In making the decision the court but elabo- 
rated the doctrine foreshadowed in the Slaughter House 
Cases ' and formulated in United States v. Cniikshank,' 
and in Virginia v. Rives,* that Congress had no power 
under the Fourteenth Amendment to initiate direct and 
affirmative legislation and thus invade and destroy the 
police power of the States. It could only enact general 
laws which would regulate the enforcement of the pro- 
hibitions contained in the Amendment when they were 
violated by the States. It is powerless to establish ajlf 
Federal Code regulating or «introlling the acts oflU 
private persons in the States. Harlan, J., dissented. 
Dedsion against Federal intervention. 



October Teru, 1889 

/ (9) Beatty p. Benton.* 

In 1854 a negro named Carrie transferred by deed a 
lot in Augusta, Georgia, to a white man. Under a 
statute of 1818-1819, negroes could not hold real 
property in Georgia. Litigation over this prop>erty 
began in 1879 in the State courts, the outcome of which 
was the declaration that the deed of Carrie was void by 
virtue of said antebellum statute. The aggrieved party 
attempted to set up the Federal question that this was 
in contravention of the equal protection clause of the 
Fourteenth Amendment. Upon writ of error the United 
States Supreme Court decided that no Federal question 
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was presented, and dismissed the writ, Decbion 
against Federal intervention. 

October Term, 1894 

(10) Andrews t, Swartz.' 

Andrews, a negro, was Indicted, tried, and convicted 
in a New Jersey State court for murder, and sentenced 
tit death. He then petitioned the United States Cir- 
tiiit Court for a writ of habeas corpus on the ground 
timt negroes had been excluded from the grand and 
[H-tit juries which dealt witli his case. The Circuit 
Court denied the petition. On appeal the Supreme 
Ciiurt declared that the petitioner had used the wrong 
method of procedure, since the regular trial of a State 
rourt cannot be reviewed by habetis corpus proceedings. 
Uti'iitioii against Federal intervention. 

October Term, 1895 

(11) Gibson p. Mississippi.* 

Tile defendant, a negro, was indicted for murder and 
ftrraigned in a State court. He petitioned for the re- 
moval of the cause to the Federal Court on the ground 
thnt negrt»e3 were excluded from the grand and petit 

JHficit. Tlie petition was denied and the defendant 
urlhwith tried and convicted. The ruling of the State 
nwrt wait upheld by the United States Supreme Court 
(Ml writ of error. No proof was offered of discrimina- 
lion «|[sln.^t negroes "solely on the ground of race or 
etiltjf," DeriHion against Federal intervention. 

ilT) CKarley Smith v. Mississippi.* 

Tbi* (MmiUnt, a negro, was indicted for murder and 
Hfntennl 111 a State court for trial. He moved to 
tpmJt ttur IndMiment on the ground that negroes were 

) UW );, IL 272. '162 U. S. 565. • 1G2 U. H. S92. 
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excluded from the grand and petit juries. No proof 
of discrimination was offered. The motion was over- 
ruled and the defendant tried and convicted. Upon 
writ of error the United States Supreme Court affirmed 
the decision. Decision against Federal intervention. 

(13) Murray n. Louisiana.' 

The defendant, a negro, was indicted, tried, and con- 
victed of murder hy white juries. The same procedure 
was had as in the foregoing case. Decision against 
Federal intervention. 

(14) Plessy v. Ferguson.* 

Plessy, a person of African descent, was arrested, tried, 
and convicted in t}ie Criminal District Court for the 
Parish of New Orleans for violating the Louisiana 
Statute of 1890 (No. Ill, p. 152). whieh provided that 
negroes and white persons should travel in separate 
compartments on the passenger trains in that State. 
Upon proceedings hud in the United States Supreme 
Court by way of pwhibHion and certiorari to test the 
constitutionality of said statute, it was held to be a, 
valid exercise of the police power of the State, and 
therefore not in violation of the equal protection clause I 
of the Fourteenth Amendment. Harlan, J., dissented. 1 
Decbion against Federal intervention. 

October Term, 1897 

(16) Williams v. Mississippi.' 

The defendant, a negro, was indicted for the crime oE 
murder, and arraigned before juries composed entirely 
of white men. A motion to quash the indictment on 
the ground of race discrimination was overruled. A 
petition for removal to the United .States Circuit Court 

' 163 V. 8. 101. ' 103 U. S. .M?. • 170 V. 8. 213. 
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for the same alleged reason was denied. No proof of 
such discrimination was offered. The defendant was 
thereupon tried, convicted, and sentenced to death. 
Upon writ of error the United States Supreme Court 
affirmed the decision. Decision against Federal inter- 
vention. 

October Term, 1899 

(10) Cummings v. Board of Education.' 
The Ware High School of Richmond County, Georgia, 
a public institution for negroes only, was suspended 
"for economic reasons," while the high school for whites 
in the same county was continued in operation. Cum- 
mings, a negro taxpayer, complained of discrimination 
against the negroes as being in violation of tlie "privi- 
leges and immunities" and the "equal protection" 
clauses of the Fourteenth Amendment. The trial did 
not show any abuse of discretion allowed by law to the 
county Board of Education, The constitutionality of 
all laws providing separate accommodations for whites 
and blacks in the public schools of the States was 
attacked in the argument of counsel, but the question 
was not presented in the record. Upon writ of error 
the United States Supreme Court affirmed the decision 
of the Supreme Court of Georgia upholding the action 
of the county Board of Education. Decision against 
Federal intervention. 



(17) Carter p. Texas.' 

The defendant, a negro, was indicted and arraigned 
In a State court for trial for the crime of murder. He 
moved to quash the indictment on the ground that 
negroes were excluded from the grand jury on account 
of their race or color. He offered to introduce proof in 
' 175 U. 8. 528. ' 177 U. S. 442. 
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support of this motion. The court refused to allow the 
introduction of proof and overruled the motion. The 
defendant was forthwith tried and con%icted. Upon 
writ of error the United States Supreme Court reversed 
the decision of the State court and remanded the case 
on the ground that the trial court erred in refusing to 
receive proof in support of said motion. Decision in 
favor of Federal intervention. 

October Term, 1902 

(18) Tarrance v. Florida.' 

The defendant, a negro, was indicted and arraigned 
for trial for the crime of murder. The juries were 
composed entirely of white men. He moved to quash 
the indictment on the ground of racial discrimination. 
No proof was offered in support of the motion. He 
was forthwith tried and convicted. Upon writ of 
error the United States Supreme Court affirmed the 
decision of the State court. Decision against Federal 
intervention. 



(19) Brownfield v. South Carolina.' 

The defendant, a negro, was indicted for the crime 
of murder before a grand jury composed entirely of 
white men. He moved to quash the indictment be- 
cause of an alleged exclusion of negroes therefrom on 
account of their race or color. The motion further set 
up that the negroes constituted four-fifths of the popu- 
lation of the county. No proof of discrimination was 
offered. The defendant was tried and convicted and 
the proceedings of the State court were affirmed, upon 
writ of error, by the United States Supreme Court. 
Decision against Federal intervention. 



3 U. 8. 519. 



9 U. S. 42G. 
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(20) GUes P. Harris." 

Giles, a negro, instituted proceedings to test the 
Stitutionality of the suffrage clauses of the Constitti- 
tion of Alabama of 1901. The interpretation of the 
Fifteenth Amendment was the paramount issue, 
although the "equal protection" clause of the Four^ 
teenth Amendment was involved. An ad^^erse deciMon 
was given in the State courts. The defendant prose- 
cuted a writ of error to the Supreme Court of Alabama, 
which was dismissed for want of jurisdiction by the 
United States Supreme Court. The record did not 
present a Federal question. Brewer, Brown, and Har- 
lan, JJ., dissented. Decision agiunst Federal interven- 
tioa 

October Tebm, 1903 

(21) Rogers v. Alabama.* 

The defendant, a negro, was indicted and arraigned 
for the crime of murder. The juries were composed 
entirely of white men. He moved to quash the indict- 
ment on the ground that negroes were excluded from 
the juries on account of their race or color. The motion 
was stricken from the files for prolixity and the defend- 
ant tried and convicted- Upon writ of error the United 
States Supreme Court decided that the motion was 
relevant, properly presented a Federal question, and, 
though perhaps including some superfluous matter, 
should not have been stricken from the files on the 
ground of local practice. Proof should have been 
allowed to have been introduced under the motion. 
The State court was reversed and the cause remanded. 
Decision in favor of Federal intervention. 

(22) Giles v. Teasley.* 

This was a second attempt by Giles, a negro, to test 

the constitutionality of the suffrage clauses of the Consti- 

> 189 D. 8. 475. ■ 192 U. B. 226. • 193 D. S. 146. 
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tution of Alabama of 1901. The Fifteenth Amendment, 
as before, was predominantly involved, the Fourteenth 
being only of secondary importance. The case was 
decided adversely in the State courts. Upon writ of 
error the United States Supreme Court dismissed the 
proceedings on the ground that the record did not 
present a Federal question. The pleadings of the 
plaintiff were inconsistent, one allegation neutralizing 
the other. Harlan, J., dissented. Decision against 
Federal intervention. 

October Term, 1905 

(23) Martin r. Tejtas.> 

The defendant, a negro, was indicted for the crime 
of murder and arraigned for trial. He moved to quash 
the indictment on the ground that all negroes had been 
excluded from the grand and petit juries because of 
race or color. No proof of discrimination was offered. 
The motion was overruled and the defendant tried, 
convicted, and sentenced to death. The United States 
Supreme Court, upon writ of error, reiterated its 
former opinions that the defendant could not, as a 
matter of right, demand a mixed jury. DeciuoD 
against Federal intervention, 

October Term, 1906 

(24) Hodges v. United States.' 

Hodges and several other white men were indicted 
by a grand jury in the District Court of the United 
States for the Eastern District of Arkansas on the 
charge of threatening and intimidating eight negro 
laborers in a certain Iuml)er yard. The indictment 
was found under U. S. Revised Statutes, Sections 1977- 

» 200 U. 8. 316. ' 203 U. 8. 81 
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1999, 5508 and 5510, which embodied portions of the Civil 
Rights Act of 1S66, the Enforcement Act of 1870, the 
Ku Klux Act of 1871. and the Civil Rights Act of 
1875. The interpretation of all three of the War 
Amendments was involved, the Thirteenth being pre- 
dominant. The defendants demurred to the indict- 
ment as presenting no Federal question. This was 
overruled and the defendants forthwith tried and con- 
victed. Upon writ of error the Supreme Court reversed 
the District Court and remanded the cause with in- 
structions to sustain the demurrer. The alleged offence 
having been committed by private persons was not 
within the jurisdiction of a Federal court. Harlan and 
Day, JJ., dissented. Decision against Federal inter- 
vention. , 

October Term, 1908 

(25) Berea College v. Kentucky.' 

Berca College, a Kentucky corporation, was indicted 
under section one of the Acts of Kentucky of 1904, 
Chap. 85, which provided that no person or corpora- 
tion should operate any school or coUege in which per- 
sons of the white and the negro races were both received 
as pupils. The facts were undisputed, Berea College 
being such a mixed school. The only point in the case 
was the constitutionality of the above-mentioned law 
under the Fourteenth Amendment. The trial in the 
State court resulted in a conviction and fine. Upon 
being brought to the United States Supreme Court by 
writ of error, the case turned upon the point that the 
defendant was a corporation and not a person, and 
hence being a creature of the State was subject to its 
control in this particular. The question as to the 
power of the State to enforce the separation of the 
races in schools jicr se was not decided. Only that 
'211U. S. 45. 
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portion of the Act wliich referred to the restrictions on 
corporations was declared constitutional. The Supreme 
Court — like other forces — fnllows the line of least 
resistance. If a case be disposed of on a lesser point, 
the greater will not be decided. One cannot but 
admire the logic and ultimate justice of such a rule. 
Hnrlan, J., dissented. Decision against Federal inter- 
vention. 

(26) Thomas B. Texas.' 

The defendant, a negro, was indicted and arraigned 
on the charge of murder. He moved to quash the 
indictment on the ground that all negroes had been 
excluded from the grand and petit juries. No proof of 
discrimination was offered. The motion was over- 
ruled and the defendant tried, convicted, and sentenced 
to death. Upon writ of error the United States Su- 
preme Court affirmed the decision of the State court 
on the ground aforementioned that discrimination will 
not be presumed. Decision against Federal interven- 
tion. 

October Term, 1909 

(27) Marbles v. Creecy.* 

A requisition was issued by the Governor of Mia- 
sissippi to the Governor of Missouri for the return of 
Marbles, a negro, wlio was charged with the crime of 
assault with intent to murder. He had fied to the State 
of Missouri, Upon being arrested in the latter State, by 
virtue of said requisition, he petitioned for a writ of ha- 
heaacorpus in the United States CirouitCourt, setting up 
the alleged fact that it was not possible that he could 
receive a fair trial should he be returned to the State 
of Missis^ppi, on account of his race or color. No 
proof was offered tliat such a state of affairs would 



> 212 U. 8. 278. 
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come to pass. The petition was denied by the Circuit 
Court. Upon appeal to the United States Supreme 
Court the decision was affirmed and the prisoner 
ordered to be surrendered. Decision against Federal 
intervention. 

(28) * Franklin «. South Carolina.^ 

Pink Franklin, a negro, shot and killed one Valen- 
tine, a constable, who was attempting to arrest him for 
the violation of a certain South Carolina statute. He 
was indicted for murder, tried, convicted, and sentenced 
to death. No negroes were on the juries. At the trial 
a motion was made to quash the indictment on this 
ground. No statement of race discrimination was made 
and no proof of such discrimination offered. Upon 
writ of error the Supreme Court of the United States 
affirmed the judgment of the State Court. Decision 
against Federal intervention. 

These cases deal chiefly with the matter of the en- 
forcement of the criminal laws of the Southern States. 
They stand out in striking contrast to the other phases 
of litigation under the Amendment both as to their 
infrequency and the character of questions involved. 

» 218 U. 8. 161. 



CHAPTER VI 



Results to the Negro Race 



We may now consider what phases of the negro race 
question have beeome related to the operation of the 
Fourteenth Amendment since its adoption in 1S6S. In 
80 doing it is well to bear in mind two facts: First, 
that the negro race has increased in numbers during 
the last forty years from nearly five ' to about ten 
millions, and that the social complexity of the Afro- 
Teutonic situation has become intensified rather than 
diminished. Second, that litigation under the Four- 
teenth Amendment has steadily increased until within 
recent years it has engaged the attention of the Supreme 
Court of the United States more than has any other 
part of the Constitution, with the possible exception 
of the Interstate Commerce clause. 

An analysis of the foregoing data reveals the fact 
that the negro race question has been presented to 
the Supreme Court under this Amendment in only 
eight different aspects, of varying degrees of impor- 
tance. They may be stated as follows ; — 

(I) The power of Congress to initiate under the 
Amendment direct and positive legislation in hehalf of 

■ The nt^TD population by the census ot 1870 was 4,880,009 ; 
by the oensua ot 1910 it was 9.828,294. 
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'^the negro as such. This had been attempted under the 
Enforcement Act of May 30, 1870, the Ku Klux Act 
of April 20, 1871, and the Civil Ri^ts Act of February 
27, 1875. This point was three times presented to the 
Supreme Court: once in 1875/ once in 1883/ and 
once as late as 1906.' 

(2) The validity of a deed executed by a n^;ro in 
Georgia in 1854, when by virtue of a Georgia statute 
of 1818-1819 n^roes could not hold real property in 
that State. No Federal question was presented.^ 

(3) Habeas corpus proceedings to prevent the return 
by extradition of a n^ro from the State of Missouri to 
the State of Mississippi on the ground of probable race 
discrimination at the forthcoming trial in the latter 
State.* 

(4) Two unsuccessful attacks by the same party on 
the suffrage clauses of the Constitution of Alabama of 
1901. The Fifteenth Amendment was the predominant 
issue.* 

(5) The power of a State to impose a severer penalty 
in the case of adultery between n^roes and whites than 
for the same crime between members of the same race.^ 
Code of Alabama, 1880, Section 4189. 

» U. S. r. Cniikshank, 92 U. S. 542. 

* The Civil Rights Cases, 109 U. S. 3. 
» Hodges r. U. S., 203 U. S. 1. 

* Beatty v. Benton, 135 U. S. 244. 
» Marbles r. Creecy, 215 U. S. 63. 

* Giles r. Harris, 189 U. S. 475 ; Giles r. Teasley, 193 U. S. 
146. 

' Pace r. Alabama, 106 U. S. 583. 
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(6) The power of a State to require negroes and 
whites to travel in separate coaches op compartmeDts 
on passenger trains.' Louisiana Statute, 1890, No, 111, 
popularly knomi as the Jim Crow Law. 

(7) The color line in education. This has been pre- 
sented to the Court in two aspects, namely : The 
power of a State, through the discretionary authority 
of it3 county officials, to suspend a negro high school 
while continuing to operate the high school for whites.' 
Secondly, tlie power of a State to penalize an incor- 
porated college for operating an institution in which 
both white and black pupils were received.* 

(8) The exclusion of negroes from the grand and petit 
juries in the State courts. This phase of the question 
has been presented to the Supreme Court sixteen times.* 
In fourteen of these the defendant had been convicted 
of murder and in one of rape. 

These eight groups of cases under the Fourteenth 

' Plessy V. Ferguson, 163 II. 8. 537. 

' CmnraingB v. Board of Education, 175 U. S. 528. 

' Berea College o. Kentucky, 211 U. 8. 45. 

« Strauder v. West Virginia, 100 U. 8. 303 (1879) : Vii^ 
ginia v. Riiwa, 100 U. 8. 313 (1879) ; ex parte Virginia, 100 
U. S. 339 (1879); Neal v. Delaware, 103 U. 8. 370 (1880); 
Bush II. Kentucky. 107 U. 8. 110 (1882) ; Andrews v. 8wartz, 
156 U. 8. 212 (1894); Murray v. Louisianti, 163 U. 8. 101 
(18^); Gibson v. Miasisglppi, 162 U. 8. 565 (1895); Charley 
Smith V. MiBsissippi. 162 V. S. 592 (1895} ; Williams v. Mis- 
Bissippi. 170 U. a, 213 (1897) ; Carter v. Texas, 177 U. 8. 442 
(1899); Tarrance v. Florida, 188 U. 8. 519 (1902) ; Brown- 
field i>. South Carolioa. 189 U. S. 426 (1902); Rogers v. 
Alabama, 192 U. 8. 226 (1903) ; Martin v. Teiaa, 200 U. a 
316 (1905) ; Thomas v. Texas, 212 U. S. 278 (1908). 



66 THE FOURTEENTH AMEKDMEI4T AND THE BTATE8 

Amendment are clearly of unequal importance and bear 
different relations to the actual problem incident to the 
presence of the negro race In our midst. The cases of the 
first group are now only of historical interest and bear 
no relation to the present situation. That avenue of 
activity under the Amendment has long been closed, 
The second and third groups containing one caae each 
may be regarded aa frivolous attempts at Federal intei^ 
vention and may also be dismissed from consideration 
90 far as the modern problem is concerned. Group 
four gains significance chiefly in relation to an alleged 
violation of the Fifteenth Amendment. 

The remaining four groups come nearer to the real 
life of the races and express something of the conditions 
confronting them, involving as they do the following 
problems : Penalizing crime between the two races 
more heavily than between members of the same race ; 
the color line in education ; the Jim Crow Law ; and 
the excluding of negroes from jury service. The chief 
phase of the Amendment which these questions involve 
is the clause which provides that no State shall "deny 
to any person within its jurisdicUon the equal protec- 
tion of the laws." 

What may we say, then, has been the effect of the 
operation of the Amendment upon that race chiefly for 
whose benefit it was adopted ? What has been its 
relationship to the Federal Government, what restraint 
has been placed upon the States, and lastly, what has 
it accomplished in positive results for the negro race t 
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As we have seen, the idea was quite prevalent at the 
time of the adoption of the Amendment, that its chief 
field of operation would be effective by virtue of direct, 
positive, and primary legislation by Congress in behalf 
of the negro race. In pursuance of this constitutional 
ideal, Congress began to legislate in this direction. 
The United States Supreme Court at an early stage of 
the operation of the Amendment declared all such 
legislation unconstitutional and beyond the pwwer of the 
Federal Government. As a consequence the relation- 
ship of Congress to the Amendment has been for a 
long time clearly understood. It may be summed up 
as follows: The first section of the Amendment is a 
prohibitory measure, and the prohibitions therein 
expressed operate against the States only. They 
bear no relationship to the acts of private persons 
within the States. Section five goes only so far as to 
give Congress the power by general legislation to enforce 
these prohibitions. Congress may, within bounds, pro- 
vide the modes of redress when a State has violated 
the prohibitions. Congress cannot enforce them against 
the States. The State must take the initiative in 
violating the Amendment ; then, and then only, can 
the aggrieved party seek redress. And this not by an 
appeal to national laws, but by the complex, uncer- 
tain, and tortuous path through the courts of his State 
to the Supreme Court of the United States. Congress 
is limited to the matter of regulating the time, manner, 
and occasion of this appeal to Federal autliority for 
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intervention. We see, therefore, that sn far aa the 
negro question is related to the Amendment, Congress 
may be eliminated as a vital factor. The Supreme 
Court is the only branch of the Federal Government 
which is competent to deal with the question, and that 
under conditions which render the Federal Government 
a minimum force in the practical solution of the negro 
race problem. .So far as the Fourteenth Amendment is 
concerned, the Federal Government would be power- 
less to prevent armed mobs of whites from driving 
negroes out from a State, or otherwise threatening or 
intimidating them in their attempt to exercise the 
privileges of eitizenahip. 

We next turn to consider in what manner and to what 
extent has the Supreme Court sustained or rejected peti- 
tions for Federal intervention in behalf of the negro race 
under the operation of the Amendment. As has been 
shown, there were twenty-eight such appeals to Federal 
authority. Twenty-two of these were decided adversely 
to the party aggrieved. The remaining six were decided 
in favor of Federal intervention to a limited extent. 

The police power of a State to deal with the race 
fiucstion has been squarely before the Supreme Court 
only four times within the past forty years. One of 
these deals with the relation of the negro to the jury 
system. This we shall consider later. The definite 
results of the other three decisions involve only two 
principles, to wit: (1) A State has the power to inflict 
a severer punishment for the crime of adultery and 
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fornication between negroes and whites than it inflicts 
for the same crime between members of the same race.' 
This involves the important principle of making dis- 
tinctions in law on the ground of race or color. It 
violates no clause of the Fourteenth Amendment. 
To what extent this principle may be applied to the 
present situation has yet to appear. (2) A State has 
the power to separate the races one from the other in 
its school systems and on the passenger trains passing 
through its territory. As to the first, tliat of main- 
taining separate schools for black and white, the 
question as such has never been clearly before the 
Supreme Court and has, therefore, never been decided 
absolutely. In Cummings v. Board of Education* 
the question was discussed, but the record necessitated 
only that the Court decide that a State may, under 
certain circumstances, suspend temporarily a negro 
high school while continuing to operate the white high 
school in the same locality. In rendering the opinion 
of the Court, however, Mr, Justice Harlan pronounced 
the following dictum: "The education of the people 
in schools maintained by State taxation is a matter 
belonging to the respective States, and any interference 
on the part of Federal authority with the management 
of such schools cannot be justified except intlie case 
of a clear and unmistakable disregard of rights secured 
by the supreme law of the land. We have here no such 
case to be determined." 

> Face V. AlabainiL. lOG U. 8. OSS. * 175 U. S. 52a 
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In Berea College v. Kentucky ' tiie question was 
fairly presented, but the case turned on the point that 
Berea College was a corporation created by the laws of 
Kentucky and therefore subject to the exercise of tlie 
police power of that State. 

This principle of separation of African and Teuton on 
racial grounds is the same whether it be the maintain- 
ing of separate schools, separate churches, separate 
hotels, separate compartments in public conveyances, 
segregation in certain quarters — residential or busi- 
ness — of towns and cities, in the park and playground 
systems of the lui^er cities, in the theatres and other 
places of public amusement ; in fine, the separation of 
the races at all times, in all places, and under all cir- 
cumstances where they would in large numbers come 
into physical contact the one with the other. 

In the case of Plessy n. Ferguson * this principle was 
for the first and only time properly presented to tlie 
Supreme Court of the United States for adjudication 
under the Fourteenth Amendment. As we have seen, 
the Court decided that a State has the power to require 
the separation of the negroes and the whites from each 
other on the ground of race or color in the matter of 
riding on passenger trains. But in rendering the 
majority opinion, Mr, Justice Brown further elaborated 
this principle of race separation, using among others 
the following expressions: "Legislation is powerless 
to eradicate racial instincts or to abolish distinctions 
' 211 U. S. 45. • "163 U. S. 537 (Louisiana). 
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based upon physical differences, and the attempt to do 
BO can only result in accentuating the difficulties of the 
present situation. ... If one race be inferior to the 
other socially, the Constitution of the United States 
cannot put them upon the same plane." ' The learned 
Justice here struck at the root of the matter. He 
tacitly recognized two elements in the problem of 
extreme interest — the futiLty of the early Congres- 
sional ideal of the scope and of the efficiency of the 
Amendment; and the "difficulties of the present 
situation." 

In the same opinion, after reviewing the dedsion in 
the Slaugtiter House Cases, he speaks as follows: 
"The object of the Amendment was undoubtedly to 
enforce the absolute equality of the races before the 
law, but in the nature of things it could not have been 
intended to abolish distinctions based upon color, or 
to enforce social, as distinguished from political, equality, 
or the commingling of the two races upon terms un- 
satisfactory to either. Laws permitting, and even 
requiring, their separation in places where they are 
liable to be brought into contact do not necessarily 
imply the inferiority of either race to the other, and 
have been generally, if not universally, recognized as 
within the competency of State legislatures in the exei^ 
cise of their police power. The most common instance 
of this is connected with the establishment of separate 
schools for white and colored children, which has been 
"163U. S. 544. 
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held to be a valid exercise of the legislative power - 
even by courts of States where the political rights of 
the colored race have been longest and most earnestly 
enforced."* Here the learned Justice cites several 
cases from various States of the Union and quotes from 
one Massachusetts case in extenso? 

This decision has been quoted at some length because 
it is the only instance of the Supreme Court having 
passed upon this vital question, and settled, it seems, 
once for all the principle of race separation in its 
relationship to the Fourteenth Amendment. The 
opinion enunciates sound principles of pohtical science 
and is justified by the logic of history and of fact. 

There seems to be no limit to which a State may go 
in requiring the separation of the races. May it not 
do on a larger what it can do on a smaller scale ? So 
long as the law operated equally on both races, could 
Federal intervention under the Fourteenth Amendment 
be invoked by either ? The situation is a strange one 
in a government dedicated to the most exalted ideals 
of democracy. It is none the less inevitable, and the 
operation of this principle of race separation may yet 
prove the means of a solution of this problem with tlje 
least injustice to white or black. 

It has been in reference to the right of negroes to sit 

' 163 U. 8. 544. 

' Roberta v. City or BoBton. 5 Cush. 198. Separate Bchoob 
for negroes and whites were Diaintained in Boston. The 
pL&intifT, through his counsel, Mr. Charliie Sumner, attacked 
the validity of the law. The Court decided ugaiost plainUS. 
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on Juries id the State courts that the authority of the 
State has been most seriously questioned. On this 
point alone the Federal Government has intervened 
in behalf of the negro race and restrained, in some 
measure, the action of the States. Of the sixteen cases 
before the Supreme Court on this question, six were 
decided adversely to the States involved. The sum 
of these decisions may be stated in a very few prind- 
ples, namely : — 

(1) No State can make any law which prima facie 
excludes negroes from jury service because they are 
negroes. Such a law would be clearly in violation of 
the Amendment. Only one such law has been called in 
question as having been enacted since July 28, 1868, 
the date of the adoption of the Amendment, viz. : 
West Virginia Acis, 1872-1873, p. 102, which limited 
jury service to white men.' On two other occasions 
surviving antebellum laws excluding negroes from jury 
service have been declared unconstitutional, to wit :, 
Section 1, Article 4, of the Delaware Constitution of 
1831,* and Revised Statutes of Kentucky of 1852 
(pp. 75, 77).* It may be of interest to notice that 
these three cases did not come from former seceding 
Stetes. 

(2) No State may, through its executive, adminis- 
trative, or judicial officers, exclude from jury service 

' Strauder v. West Virginia, 100 U. 8. 303. 
• Neal V. Delaware, 103 U. 8. 370. 
' Buab H. Kentucky, 107 U. S. 110. 
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persons of African descent ''solely on the ground of 
race or color/' Three times here also the Supreme 
Court has intervened in behalf of the n^roes. Once 
in 1879, when a county judge in ^^rginia was accused 
of making such discrimination.^ This was, however, 
a proceeding by way of habeas corpus, and the merits 
of the alleged discrimination were not decided. In 
the other two instances of Federal intervention, once 
in 1899* and once in 1903,' the State courts were 
reversed on the ground that the trial court erred in 
refusing to receive proof of the alleged racial discrimi- 
nation under a motion to quash the indictment for 
that reason. In other words, these three adverse 
decisions involved only the technicalities of legal 
procedure. In none of these sixteen attempts to force 
the States to summon negroes for jury service was 
there any proof of discrimination had in open court. 
One other thing must be borne in mind. These cases 
represent no movement on the part of the negro race 
to obtain places on white juries. They stretch over 
a period of forty years. They bear no relationship to 
the ideals of the better element of the negro race. They 
come chiefly from the lower South, where there are 
practically no negro lawyers. These appeals to the 
Federal Government are the work of white attorneys, 
representing, through appointment or choice, poor and 

> Ex parte Virginia, 100 U. S. 339. 
« Carter v, Texas, 177 U. S. 442. 
* Rogers v. Alabama, 192 U. S. 226. 
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ignorant negro criminals already convicted before 
State tribunals of the darkest crimes known to man. 
It is the grasp of the drowning man after a straw, 
since the invocation of the Fourteenth Amendment 
in the Supreme Court of the United States means 
that the day of execution will be delayed. 

What, then, is the situation to-day in reference to this 
question of jury service ? The principle which has been 
evolved out of these attempts to invoke the aid of the 
Federal Government under the Fourteenth Amend- 
ment may be stated negatively as follows: Where 
there is no discrimination in the laws of the State against 
negroes on the ground of race or color and where the 
jurors of said State are customarily all white men, 
discrimination against such negroes, solely on the ground 
of race or color, will not be presumed, but must be 
substantiated by positive proof by the party aggrieved. 
The Amendment can give no further guarantee than 
this. The effect of the operation of this principle is 
that practically no negroes are chosen for jury service, 
especially in tliose States where they are present in 
large numbers. 

Since the State may exclude negroes on any ground 
except that of race or color, it is practieally impossible 
for a negro to prove on what ground he has been ex- 
cluded. Even though the race element entered into 
the motive for exclusion and formed the dominant 
element thereof, the discrimination woidd be legal 
under the decisions of the Supreme Court. Should we. 
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for example, even suppose that negroes were exdnded 
from jury Hervicc Holely because of their race or odor, 
how could the exact quality of the discrimination be 
proven 1 The difKculty is inherent. The motives of 
the county offiivrH in selecting persons for jury service 
are too siibtlci too subjective, to admit of positive 
proof. 

We have now answert«d the question as to what eflFect 
tlie operation of the Fourteenth Amendment has had 
on tlie States in relation to the negro race problem. 
We have mn^n tliat no actual and practical restraint 
has been put u|mui the States in any instance where the 
State action was brmight in questioih What elements 
of |H)tentiaI restraint the Amendment has imposed or 
now in^HvscH u|H)n the Stuten in this jmrticular, remains 
a matter of s|HHniliition. How far a State may go in 
tlie attempt to apply a practical solution to the negro 
pn>blem also reuuiius to Ik* sihmk Si> far they have 
not Ihhmi cluvkixl by the Ftxleral (lovernment. In the 
hnuiil ilay of an enli>i:htentHt public opinion, world- 
wiile in its reai^h, it is not pn^lvablo that backward 
stej^ will Ih' taken. Now aiHiuisitions from the 
gn^wiii); s^H'ial and bioK^ica) sinena^ are bringing to 
us a cleans ami a saner )Hnnt of view than that evolved 
fnuii the iithik>s^^pli\' and tlu\^K>^v i\f the j^ast generation. 

In coinrlu^don wo may ask what |H>sitive gain has the 
t^^etatiiMi of the Konrt^vnth Amendment been to the 
neicn^ raw? We i-an in^nt to nothing. All attempts 
at Federal uitervent)\ui liavv l^e\n\ fruitier in penuanent 
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results. The operation of the Amendment in its rela- 
tion to the negro race has in it all of the irony of his- 
tory. It is the perversion of a noble idealism that the 
lowest and most benighted element of the African race 
should in these enlightened days be the ones to rise 
up and claim the sacred heritage of Anglo-Saxon liberties 
which, through the fortune of circumstance, have be- 
come embodied in the Supreme Law of the Land in the 
shape of the Fourteenth Amendment. 

But, it may be said, the Amendment is the negro's 
Magna Charta — it is to him a perpetual guarantee of 
protection from discrimination. We have seen, how- 
ever, that the validity of this assertion is reduced to 
an uncertain and undefined minimum by the facts. 
If it be his charter of liberty, it is indeed a strange one. 
In what respect does it protect him from his State? 
He does not know. UnHke the charters of other people, 
it was written there not by his efforts nor dictated at 
his command. It speaks to him a strange and far-olT 
language. It has not come and dwelt with him, because 
it belongs not to his world. It is spending its force in 
other fields to which the negro is perforce a stranger. 

The words "citizen." "life, liberty, and property," 
" due process of law," and " the equal protection of the 
laws," were bom through a travail in which the Afriean 
had no share. They breathe the sacred symbols of a 
race which paid the price for greatness. They are the 
fruit of unmeasured sacrifice and suffering, of innu- 
merable and lengthened struggles through defeat and 
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failure to final victory. They are the key-words of 
that race which has, among uU of the pcoplesof theearth, 
shown the highest genius for law and government. 
They can never be superimposed from without. The 
great truths which they embody can come into being 
only through the birth pangs of the inner life. 
'The Fourteenth Amendment declared the negro to 
be a citizen of the United States of America. This 
may. in the abstract, be considered a great advantage. 
But it is a serious matter to be a citizen of a country 
like the United States. Its ideals of citizensliip pre- 
suppose centuries of independent personal and racial 
achievement. It looks for a soil out of wiiich it ia 
possible for democracy to spring. In the words of an 
eminent statesman and patriot: "It throws upon him 
a great responsibility and expects of him a constant 
and watchful independence. There is no one to look 
out for his rights but himself. He is not a ward of tlie 
govermnent, but his own guardian. The law is not 
automatic ; he must himself put it into operation, and 
he must show good cause why the courts should exer- 
cise the great powers vested in them. ... In Eng- 
land, as in America, the indi\-idual citizen h bidden 
to take care of himself, not only against his neighbor, 
but also, if he can, against the government." ' 
These remarks were spoken to white men. They re- 
hhr to white citizens. They give voice to one of the 

< Woodrow Wilson, ConitUutioTial Oovemmenl in tiu 
I VniUd StaUs, pp. ISO, 151. 
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most profound priaciples of English and American 
government. Yet they apply also to the Afro-American. 
They speak to him with redoubled force. They set be- 
fore him the most exalted ideal of citizenship yet 
achieved by man and bid him reach it if he can. There 
is a touch of pathos in all of this. The negro has been 
the only innocent party in this turmoil of the times. 
He at least, by every moral law, has been entitled to 
have justice meted out to him. On the contrary he 
has been used as a tool first by one section of the coun- 
try, then by the other. He has served only the pur- 
poses of the controlling element of the stronger race. 
And finally, to satisfy the political idealism and the! 
partisan plans of those to whom he himself was a stran-l 
ger, he has been thrown naked, penniless, and desertedl 
upon the land to pick his way in the midst of the highest! 
and most complicated civilization known to the carth^ 
The adoption of the Fourteenth Amendment could 
not make Anglo-Saxons out of Africans. It was un- 
just to the negro to force him to play a r61e for which 
by the forces of nature he was unfitted. He deserves 
neither ridicule nor blame for the comedy and the trag- 
edy of the Reconstruction. It is one of the fundamental 
precepts of political science to-day that only those peo- 
ple in a community can participate equally in its civic, 
social, and political life who are conscious of a common 
origin, share a common idealism, and look forward to a 
common destiny. \^Tiere the community is composed 
of two divergent races rendering such a community of 
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life impossible, the weaker and less favored race must 
inevitably and in the natm^ of things take the place 
assigned to it by the stronger and dominant race. The 
Republican Party, which controlled all branches of the 
government after the War, might have made the negroes 
wards of the nation, putting them into a position simi- 
lar to that occupied by the American Indians. They, 
especially at that time, needed the protecting arm of 
the Federal Government thrown around them. Under 
this system of sympathetic tutelage the African might 
have been led to develop whatever latent powers that 
may be inherent in his race. To-day he can truly 
raise the cry that many of the doors of opportunity are 
closed to him. 

As it now stands, the negro must look to his State 
for protection. He must take his chances along with 
the other citizens. If in the unequal struggle he fails 
to gain for himself the full fruits of citizenship, there 
is no recourse left to him. The strongest point in his 
favor is that he is human and his long sojourn in the 
midst of a naturally kind-hearted people has brought 
about certain tacit understandings and adjustments, 
the written Constitution to the contrary notwith- 
standing. 
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Federal Intervention 



It is not the purpose of this chapter to enter into a 
discussion of the philosophy of the relation of the States 
to the Federal Government, nor to give an exhaustive 
treatment of the cases here cited. It is proposed to 
show in outline the development and trend of the oper- 
ation of the Fourteenth Amendment in its direct and 
positive restraint upon the several States within the 
past forty-three years. The attempt is made to set 
forth the different spheres of State activity affected 
and the various classes of laws which have been an- 
nulled in whole or in part. 

From the time of the adoption of the Fourteenth 
Amendment in 1S6S to the close of its last term, the 
Supreme Court of the United States has handed down 
six hundred and four opinions under that article of the 
Constitution. Of these applications for Federal in- 
tervention by way of restrwning or annulling State 
action, only fifty-five were decided adversely to the 
States — that is to say, about nine per cent. 

The accompanjnng chart reveals something of the 

history and the trend of these instances of intervention. 

81 
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CHBONOLOOICAL TABLK SBOWIHO THK KIIMBBK AND CTHARACrBB 
OF FKDKKAL IirmTKimOHB CMDBB TBX VOUBTISMTB 
AMEMDHBNT, 1M»-I91t 
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Prior to 1885 there were four sudi cases, each of which 
involved the negro race question. These grew out 
of the problems of the Reconstruction. Since 1886 
there have been only two cases of intervention on mat- 
ters relating to the negro race, while every other in- 
stance except twelve has been in behalf of a private 
corporation seeking relief from State activity, to wit : 
thirty-nine cases. 

For this entire period of forty-three years Federal 
intervention under the Amendment has affected four 
State constitutions, thirty-two statutes, and nine city 
ordinances, and State procedure — administrative, exec- 
utive, or judicial — has been restrained eleven times. 
Thirty-six of these cases reached the Supreme Court 
of the United States by writ of error to the State court, 
sLxteen by appeal from injunctions in the inferior Fed- 
eral courts, and three by other appeals from the Federal 
courts. Within the past five years nearly one-half of 
the cases of Federal intervention have been by the way 
of Federal injunctions. Out of the total number of 
cases of intervention, twenty-one involved the inter- 
pretation of some other clause of the Constitution, 
eight of these being the commerce clause. In eight 
cases the merits were left undecided, and in thirty- 
one — a little over one-half — there were dissenting 
opinions. 

It is apparent that all of these cases are not of equal 
importance. Some of them involve the technicalities 
of legal procedure. Others deal with questions no 
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longer alive in the body politic. Others annul statutes 
and declare principles of prime importance. While 
the total number of interventions is not significant as 
compared with the total number of opinions handed 
down, yet their effect has been far-reaching on the re- 
lations of the States to the Federal Government. The 
restraining of the activity of one State lays down in 
some measure the metes and bounds for the other States. 
Social and economic movements involving several 
States have been thus checked in their incipiency. 

Let us now pass to a more definite consideration of 
these instances of intervention with a view of seeing 
more clearly this phase of the practical operation of 
the Amendment. We shall consider 6rst certain mis- 
cellaneous cases of more or less importance, but which 
represent isolated instances of Federal intervention. We 
shall then proceed to study the more important groups. 

1. Presumption of death. Under probate proced- 
ure in the State of Washington, a certain man having 
been absent from the State for seven years, and whose 
whereabouts were unknown, was declared to be dead, 
and letters of administration were issued. He sub- 
sequently reappeared and brought suit in ejectment 
to recover the land. An adverse decision having been 
rendered by the State courts, upon writ of error, the 
Supreme Court of the United States declared such 
action of the State violative of the due process clause 
of the Fourteenth Amendment.' 

> Scott V. MoNeal, 154 U. S. 34. October Term, 1893. 
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2. Service of process. A Texas court served process 
OD a defendant in Virginia, summoning him to appear 
in the Texas court within five days. This action was 
upheld by the Supreme Court of Texas. Upon writ 
of error the Supreme Court of tlie United States de^ 
dared the notice insufficient as depriving the defendant 
of due process of law in contravention of the Fnur^ 
teenth Amendment.' Fuller, C.J., and Brewer, J., 
dissented. 

3, EmiTient domain, (a) Procedure in Kentucky to 
condemn certain lands for a right of way,* On the 
ground of the non-residence of the defendant, and 
under the due process of law clause of the Fourteenth 
Amendment, the case was removed to the Federal 
court. A Federal injunction was thenceforth issued to 
restrain further proceedings in the State court. On 
appeal the Supreme Court of the United States up- 
held the injunction. The merits of the case were not 
decided.' Fuller, C, J., Holmes, Brewer, and Peckham, 
J J., dissented. 

(6) Condemnation of certain lands under a New 
York statute for the purpose of an elevated railroad.* 
Injunctions were sought in the State courts by property 
owners to prevent alleged damages to easements. The 
contract clause of the Constitution was the predomi- 

> Roller P. HoUy, 176 U. S. 398. October Term, 1899. 

* Kentucky StAtutes, Sections 835-^9. 

' MftdiBonville Traction Co. v. Mining Co., 196 U. S. 239. 
October Term, 1904. 

* New York Laws, 1892, Chap. 339. 
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nant issue, although violation of the due process clause 
of the P'ourleenth Amendment was set up. Relief 
having been denied by the State courts, upon the proper 
proceedings had, the Supreme Court of the United 
States upheld the contention of the parties aggrieved.' 
Holmes, J., Fuller, C.J., White and Peekham, JJ., 
dissented. Brown, J., concurred in the result. 

4. Public keattk. A law was passed in the State of 
New York limiting the working period of employees 
in bakeries to a maximum of sixty hours per week.* 
Suit was brought to test the constitutionality of this 
law under the Fourteenth Amendment. The State 
courts of New York held it to be a valid exercise of the 
police power. Upon writ of error the Supreme Court 
of the United States declared the same void on the 
ground that it operated to violate the liberty of con- 
tract under the due process of law clause of the Amend- 
ment.* Harlan, White, and Day, JJ., dissented. 
Hohnes, J., dissented in a separate opinion. 

5. Conservation of iwiuTul reaouTces. A statute of 
Oklahoma prohibited the transportation of natural 
gas from the State and otherwise regulated the trans- 
portation of natural gas within tlie State,* A foreign 



' Muhlker v. N. Y. & Harlum R. R. Co.. 197 U. 8. 544. 
October Term. 1904. 

Birrell v. N. Y. & Harlem R. R. Co., 198 U. S. 390. Octo- 
ber Term. 1904. 

• Now York Laws. 1S97, Chap. 415. Art. 8. Seo. 110. 

• Loohner ■>. New York. 198 U. S. 4.^. October Term. 1904. 

• Oklahoma La.wa, 19<)7, Chap. 67. 
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gas company secured a Federal injunction restraining 
the execution of the statute on the ground of violation 
of the interstate commerce clause of the Constitution 
and also of deprivation of property without due process 
of law in contravention of the Fourteenth Amendment. 
The commerce clause was the predominant issue. On 
appeal by the State the injunction was sustained,' 
Holmes, Lurton, and Hughes, JJ., dissented. 

G. Anti-trust legislation. A statute of Illinois for 
the prevention of monopolies, exempted agricultural 
products and live stock in the hands of the producer 
from the operation of the law.* On appeal from pro- 
ceedings in a Federal court, the Supreme Court of the 
United States declared the act void on the ground that 
the exemption above mentioned denied the equal pro- 
tection of the laws in contravention of the Fourteenth 
Amendment.' McKenna, J., dissented. 

7. CUy problmu. (1) Regulation of the price of 
gas. The city of Peoria, Illinois, passed an ordinance 
fixing the maximum price of gas at seventy-five cents 
per one thousand cubic feet of eighteen candle power.* 
The gas company petitioned for a Federal injunction 
to restrain the enforcement of the ordinance on the 
grounds that the rate violated tlie contract clause of the 

< Oklahoma v. Kansas Natural Oaa Co., 221 U. S. 229. 
October Term, 1910. 

■ Laws ot Illinoia, 189.t. p. 182. 

' Connolly p. Union Sewer Pipe Co., 184 U. S. 540. Octo- 
ber Term. 1901. 

• Peoria Grdinsnce, September 4, 1900. 
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Constitution and was confiscatory by virtue of the due 
process clause of the Fourteenth Amendment. Upon 
a denial of the petition by the lower court, an appeal 
was taken to the Supreme Court of the United States, 
whereupon the lower court waa reversed and ordcrt'd 
to grant a temporary injunction pending the taking 
of testimony.' The merits of the case were not decided. 

(2) Prescribing lawful territory for gas-^orks. An 
ordinance of Loa Angeles limited the erection of gas- 
works to certain sections of the city, A later amend- 
ment made some changes in the territory prescribed by 
the original ordinance, thereby excluding from the law- 
ful territory a certain gas plant.* Upon proceedings 
in the State courts, the owner of the gas-works set up 
the claim that the amendment of the original ordinance 
deprived him of his property without due process of 
law in contravention of the Fourteenth Amendment. 
The State courts upheld the validity of the ordinance. 
Upon writ of error the Supreme Court of the United 
States held that the amendment to the ordinance was 
"an arbitrary and discruninatory exercise of the police 
power" and therefore void by virtue of the Fourteenth 
Amendment.* 

(3) Public convenience and safety. The city of San 
Francisco passsed an ordinance regulating certain phases 

> QoB Co. V. Peoria, 2O0 U. 8. 49. October Tprm. 1905. 

' Loa Angeles Ordinance, August 26, 1901 ; amended No- 
vember 25. 1901. 

• Dobbins v. Los Angeles, 195 U. B. 223. October Term, 
ISOt. 
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of the lauadry business,^ Certain Chinese set up the 
claim that the manner in which it was being enforced 
deprived them of the equal protection of the laws in 
contravention of the Fourteenth Amendment. Upon 
certain proceedings had in the State courts and in the 
lower Federal court, the matter was decided in favor 
of the city. Upon appellate proceedings in the Supreme 
Court of the United States, both the State and tlie 
Federal courts were reversed and the contention of 
the Chinese upheld,* 

(4) Street improvement. Two ordinances, one in- 
volving an assessment for street paving In Des Moines 
against the property of a non-resident, and the other a 
proceeding to condemn certain property for opening a 
street in the village of Norwood, Ohio, were held by the 
Supreme Court of the United States to be in violation 
of the due process clause of the Fourteenth Amendment. 
The Iowa case was tried in the State courts.' In the 
Ohio case a Federal Injunction was allowed, restraining 
the enforcement of the ordinance.* Brewer, Gray, and 
Shiras, JJ., dissented in the latter case, 

(5) fi£gulaiion of street railways. An ordinance of 
the city of Cleveland, Ohio, fixed the title to certain 
rails, poles, and other apparatus owned by the street 
railway company, in the city, to take effect at the 



" San Francisco OHinwioe. May 20. 1880. and June 28, 1880. 
> Yick Wo. V. Hopkins, 118 V. 8. 35fi. October Term. 1885. 
■ Dewey p. Dea Moinos, 173 V. S. IBS. Oetoljer Term, 1808, 
• Norwood V. Baker, 172 U. 8. 269. October Term. 1898. 
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expiratioa of the franchise.' The rampany procured 
a Federal injunction restraining the enforcement 
the ordinance on the ground of the violation of 
contract clause of the Constitution and, also, of the 
due process of law clause of the Fourteenth Amcnd- 
ment. Upon appellate proceedings this contention was 
upheld by the Supreme Court of the United States.^ 

(6) Regvlation of telepliojte rates. The enforcement 
of an ordinance of Memphis, Tennessee, regulating 
telephone rates,' was enjoined by the Federal court 
upon the petition of the telephone company. A per- 
manent injunction was allowed on the ground that the 
rates were confiscatory in violation of the due process 
clause of the Fourteenth Amendment. On appeal by 
the city the Supreme Court of the United States dis- 
missed the appellate proceedings on the ground that 
the Federal question under the Amendment did not 
properly appear from the pleadings,* White, C.J,, 
McKenna and Hughes, JJ., diasentcd, 

(7) Taxation, (o) An ordinance of the city of New 
Orleans imposing a license tax of $C250 on tlie American 
Sugar Refining Company.* Proceedings in the State 
court were removed to the Federal court, on tlie ground 

» Cleveland Ordinance, January 11. 1904. 

•Cleveland EIoc. By. Co. v. Clovoland, 204 U. S. UG. 
October Term, 1906. 

' Memphis Ordinance. September 24, 1907. 

' Memphis v. Cumberland Tel. Co.. 218 U. 8. 624. Ooto- 
her Term, 1910. 

' New Orleans Ordinance, 1898, under Loui«ana Aot, No. 
171, of 1898. 
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of the noo-residence of tbe company. At the trial the 
company set up as its defence the violation of the equal 
protection clause of the Fourteenth Amendment. Ver- 
dict having been rendered in favor of the city, the case 
was taken to the Circuit Court of Appeals on writ of 
error, where it was dismissed for want of jurisdiction. 
On further appellate proceedings in the Supreme Court, 
the Circuit Court of Appeals was reversed, the Court 
holding that it had jurisdiction of the constitutional 
question involved, having already jurisdiction by virtue 
of the non-residence of the company.' The merits 
were not decided, 

(fc) An ordinance of the village of New Hope, Penn- 
sylvania, fixing a license tax of one dollar for each pole 
and two and one-half dollars for each mile of wire of tlie 
telegraph company. The State courts upheld tiie ordi- 
nance. The Supreme Court of the United States, upon 
writ of error, declared the same void both as a violation 
of tlie commerce clause of the Constitution and of the 
due process clause of the Fourteenth Amendment, the 
rate being considered unreasonably high.* Harlan and 
Brewer, JJ., dissented. 

(c) Procedure by the city council of Denver, Colo- 
rado, sitting as a board of equalization under the dty 
charter,* fixing tax assessments. The defendant in 
New Orleana, 181 U. 8. 277, 



> Am. Sugar Refining Co. 
Oolober Term, 1900. 

• Postal-Tel. Cable Co. p. New Hope. 192 U. i 
ber Terra, 1903. 

• Denver CharWr, 1893, Art. 7. Sec. 3, 29-31, 



. 55. Octo- 
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this case claimed that the assessment was void by virtue 
of the due process clause of the Fourteenth Amendment 
in that he was given no opportunity to be heard. Hav- 
ing been denied relief by the State courts, upon writ of 
error the Supreme Court of the United States upheld 
his contention.' Fuller, C.J., and Holmes, J., dissented. 

8. The negro race question. There have been six 
instances of Federal intervention under the Amendment 
on this point ; ' four growing out of ante-bellum or re- 
construction laws and procedure, and two others — 
one in 1899 and the other in 1903. Each involve the 
Hngle question of excluding negroes from the jury serv- 
ice. In none of them were the merits of the alleged 
discrimination decided by the Supreme Court of tlie 
United States. In four of these cases there were dis- 
senting opinions.* 

9, State taxation. (1) Validity of assessment, (a) 
Procedure under the laws of Georgia * to collect back 
taxes from a railroad. The company set up the claim 
in the State courts that the enforcement of this law 
deprived it of its property without due process of law, 

' Londoner v. Denver. 210 U. S. 373. October Term, 1907. 

• Strauder v. West Virginia, 100 U. S. 303. October Term, 
1879. 

Ex parte Virginia. 100 U. 8. 339. October Term, 1879. 
Neal <i. Dolftware. 103 U. 8. 370. October Term, 1880. 
BuBh V. Kentucky, 107 U. 8. 110. October Term. 1882. 
Carter v. Texas. 177 U. 8. 442. October Term. 1899. 
Rogera V. Alabama, 192 U. 8. 226. Ootober Term, 1903. 

• See anle. Chapa. V and VI. 

• Qeonfia PoUtioal Code, Sees. 804-805, 812-814. 847, 855, 
874. 879. 
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as provided by the FourteeDth Amendment. The 
State courts decided in favor of the validity of the 
statute. Upon writ of error the Supreme Court of the 
United States sustained the contention of the railroad 
company.' 

(ft) Asaesemenl by the Cook County Board of Eqtiaiv- 
zation unikr the laws of lUinms.^ The Chicago Traction 
Company and six other corporations, upon petition in 
the Federal court, secured an injunction restraining the 
collection of taxes under the above assessment on the 
ground that the rates were discriminatory, thereby 
depriving them of the equal protection of the laws. On 
appeal by the county, the Supreme Court of the United 
States sustained the injunction.' Holmes and Moody, 
JJ., dissented. 

(2) Taxation of personal, property when the sUub is in 
another State, (a) Pennsi/lixinia. Taxation of coal in 
West Virginia owned by a Pennsylvania railroad.* Upon 
proper proceedings the State courts were reversed by the 
Supreme Court of the United States and the assessment 
held void as a violation of the due process clause of 
the Fourteenth Amendment.* Fuller, C.J., dissented. 

" Cent. Ga. Ry. Co. v. Wright, Compr., 207 U. 8. 127. 
October Term, 1907. 

•Conat. nL. 1870, Art. 9, Sec. 1, and Hurd'a Revised 
Btatat«s, 1899. 

» Baymond, Troas. v. Chioago Trsc. Co.. 207 U. 8. 20. 
October Term, 1907. 

* Peoaaylvaiiia Laws, ISSl, p. 229. 

• Del., L. & W. R. a. Co. b. Pennaylvania, 198 U. 8. 341. 
October Term, 1904. 
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(6) Kentucky. Taxation of cars in Indiana owned by 
a Kentucky railroad under a statute subjecting the 
personal property of all citizens of Kentucky to taxa- 
tion in that State regardless of the aitus} The law was 
declared valid by the State courts. Upon appellate 
proceedings in the Supreme Court of the United States 
it was pronounced void in that it took property with- 
out due processor law and denied the equal protection of 
the laws, in violation of the Fourteenth Amendment.* 
Huhnes, J., and Fuller, C.J,, dissented. 

Kentucky. Taxation of a franchise in Indiana.* 
Tlie proceedings were similar to the above, the tax 
being held void under the due process clause of 
the Amendment.* Fuller, C.J., and Shiras, J., dis- 
sented. 

Kentucky. Taxation of whiskey stored in Germany 
by owners in Kentucky who held the warehouse re- 
ceipts. The tax was declared void under the due pro- 
cess clause of the Amendment under procedure similar 
to the above.* 

(.3) Taxation of personal property icheti the owner 
thereof is a turn-resident of the Stitie. (a) Indiana. Tax- 
ation of notes owned in New York and payable in Ohio. 



■ Sec. 4020. Kentucky Statutes. 

' UnioD Transit Co. v. Kontuoky, 199 U. S. 194. Oclober 
Term. 1905. 

' Seo. 4077 et »eg., Kentucky Revised Statutes. 

• Louisville, etc.. Ferry Co. v. Kentucky. 188 U. 8. 385. 
October Term, 1902. 

'SeUigerf. Kentucky, 213 U. 8.200. October Term, 1008. 
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amount involved was $750,000. The Indiana 
assessment was S3C,357.71. The notea were sent to 
Indiana presumably to escape taxation in Ohio. Pro- 
ceedings in the State courts resulted in a verdict for 
the State. Upon writ of error the Supreme Court of 
the United States declared the tax void in that it was a 
taking of property without due process of law in viola- 
tion of the Fourteenth Amendment,' Day and Brewer, 
JJ., dissented. 

(jb) Louisiana. Taxation of credit notes and bank 
deposits held in New Orleans by a corporation of New 
York.' The amount involved was $636,900. An in- 
junction from the Federal court restraining the collec- 
tion of the tax was sustained on appeal, by the Supreme 
Court of the United States under the due process clause 
of the Amendment as in the above case.' Brewer, J., 
dissented. 

(4) Franchise taxes on corporations, (a) California, 
Upon suit by the State the company petitioned for a 
removal of the cause to the Federal court under Act of 
Congress, March 3, 1875, as a suit arising under the 
Constitution of the United States, violation of the due 
process and the equal protection clauses of the Four- 
teenth Amendment being alleged. Upon a denial of 
the petition by the State courts and proper proceedings 



> Buck V. Bea«b, 206 U. 8. 392. October Term, 1006. 
' Louisiana Acta, 1898. No. 170. 

> New Orloana v. New York Life Ihb. Co., 216 U. S. 517. 
Oolobor Term, 1909. 



TEE FOUKTEENTH AMENDMENT AND THE STATES 



had, the Supreme Court of the United States decided 
in favor of the petitioner.' 

(6) Kamas. A statute fixing a charter fee for 
porations based on a certain per cent of the entire capi- 
tal stock, the same to be paid into the school fund of the 
State.' In this cose the fee was $20,100. After pro- 
ceedings in the State courts in which the law was held 
valid, the Supreme Court of the United States, upon 
writ of error, declared the statute void in that (1) it 
imposed a burden on interstate commerce, and (2) it 
violated the due process and the equal protection clauses 
of the Fourteenth Amendment in taxing property be- 
yond the limits of the State. The defendant was a 
foreign corporation. The commerce clause was the 
pre«Ioniinant issue.* Fidier, C.J., Holmes, McKenna, 
and Peckham, JJ., dissented. 

Kansas. The same statute brought in question in 
quo warranto proceedings against the Pullman Company 
with the same result as in the above.* Fuller, C.J,, 
Holmes, and McKenna, JJ,, dissented. 

(c) Arkansas. A statute known as the Wingo Act 
fixed the charter fee of foreign corporations on the same 
basis as the Kansas law above mentioned.^ The char- 

' Sou. Pac. R. B. Co. v. California, 118 U. S. 109. October 
Term, 1885. > Eaosas General Statute, 1901, p. 2 

•West. Union Tel. Co. i>. Kansas, 216 U. S., 1. Octo- 
ber Term, 1909. 

< Pullman Co. v. Kansas, 216 U. S. 156. October Term, 
1909. 

• ArkansaB Laws, 1907, p. 744. 
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ter fee in this case was $25,050. A Federal injunction 
restraining the enforcement of the statute was sust^ned 
on appeal by the State, on the authority of the opinions 
intheKansascases.' FuIler,C.J., Holmes, and McKenna, 
JJ., dissented. 

(d) Alabama. A statute classifying corporatlona 
into foreign and domestic and fixing a charter fee for 
foreign c'orporations at a certain per cent of the entire 
capital stock in use within the borders of the State.* 
Afterproceedingsin the State courts in which the statute 
was upheld, the Supreme Court of the United States 
declared it void in that it deprived the foreign corpora- 
tions, doing business within the State, of the equal pro- 
tection of the laws, in contravention of the Fourteenth 
Amendment.^ Fuller, C.J., Holmes, and McKenna, 
J J., dissented. 

10. State regulation of public service corpoTotioiw. 
(1) Stock-yards. Kansas. A statute regulating pub- 
lic stock-yards, fixing charges, prescribing duties, and 
fixing penalties.* A Federal injunction restraining the 
enforcement of the statute was sustained by the Supreme 

' Ludwig V. West. Union Tel. Co., 216 U. 8. 146. October 
Term, 1909. 

' Alabama Code, 1907, Vol. I, p. 986, Sees. 2391-2400. 

■ Sou. By. Co. t. Greene, 216 U. 8. 400. Ootobet Term, 
1909. 

L. & N. R. R. Co, e. GaetoD, 216 U. S. 418. Ootob«r 
Term. 1909. 

Cent. Qa. R. R. Co. p. Oaston, 216 U. 8. 418. October 
Term, 1909. 

* KaJtsas Lawa, Maroh 3, 1897. 
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Court of the United States, on appeal by the State, on 
the ground that the statute operated only against the 
Kansas City Stock-Yards Company, thereby violating 
the equal protection clause of the Fourteenth Ameod- 
ment.' 

(2) Insurance companies, (o) Louinana. A statute 
prohibiting the dealing with foreign insurance com- 
panies which had not complied with the laws of Loui- 
^ann.' The law was declared valid-by the State courts. 
Upon writ of error the Supreme Court of the United 
States held that it violated the due process clause of 
the Amendment in that it worked a deprivation of the 
liberty of contract.' 

(t) Indiana. Pr.misylvania. A judgment was ren- 
dered in a Pennsj Ivania State court against an insurance 
company under a statute providing that service of 
process on the insurance commissioner was sufGcient 
notice.* "Full faith and credit" was given this judg- 
ment in the Indiana courts. Upon writ of error the 
Supreme Court of the United States declared both 
judgments void in that the service on the insurance 
commissioner was insufficient, thereby violating the 
due process clause of the Fourteenth Amendment.' 



■ Louisiana Laws. 1S94, No. 66. 

' Allgeyer v. Louisiana, 165 U. 8., 578. October Term, 
1896. 

' Pennsylvania Laws, June 20. 1883. 

• Oil] Wayne Life Ins. ABsn. v. McDonough, 204 U. 8. 8. 
Ootober Term, 1906. 
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(3) Recovery of land from railroatU. Texas. A suit 
in 1890 to recover certain sections of land from a rail- 
road company under a legislative grant in 1866 on the 
ground that the grant was made without authority.' 
Judgment having been rendered for the State in the 
State courts, upon proceedings in the Supreme Court 
of the United States, the State courts were reversed 
under the contract clause of the Constitution and under 
the due process clause of the Fourteenth Amendment. 
The contract clause was the predominant issue.' 

(4) Regulaiion of the collection of claims against rail- 
roads. Texas. A statute allowing a ten-dollar attor- 
ney's fee as a part of the judgment for the plaintiff on 
certain claims against railroads under certain condi- 
tions.* After being upheld in the courts of the State, 
the statute was declared void by the Supreme Court 
of the United States in that it violated the due process 
and the equal protection clauses of the Fourteenth 
Amendment.' Gray, J., Fuller, C.J., and White, J., 
dissented. 

(5) Regulation of railroad profits. Indiana. A 
statute regulating the profits of railroads within the 
State.* In this case the construction of a charter of 

' Constitution of Tesas, 1869, See. 6, Art. 10. 

' Houston & Tex. Cent. By. Co. v. TexM, 170 U. 8. 243. 
October Term. 1897. 

' Saylea, Supp. Tex. Civil Stat., p. 788. Art. 4266a. 

' Qulf , Colo. & Santa Pe Ry. «. Ellis, 165 U. 8. 150. October 
Term, 1896. 

' Indiana Laws, January 27, February 24, and Moroh 4, 
1897. 
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1847 was invohred. Upon |iiiwr r <lin p by writ of error 
the Supreme Coart ot the United Slates dedared the 
law violative of the oootract dause of the Cbnsdtiitioo 
and of the due process dause ot the Fourteenth Amend- 
ment. The contract dause was the predominant 



(6) CampulsoTjf impnjmmefd ^ Ik raStnxd mrwiee, 
(a) Nebraska. An <»der of the State Board of TVans- 
portation OMnpelling a railroad company to aDow the 
erection of certain grain devators on its ri^t of way.' 
A mandamus was awarded by the State court to enforce 
this order. Upon writ of error the Supreme Court of 
the United States declared the proceedings to be in 
violation of the due process clause of the Fourteenth 
Amendment.' 

(6) Nebraska. A statute compelling railroad com- 
panies to construct and maintain certain side-tracks 
and switches for certain grain elevators adjacent to the 
right of way.^ After procedure in the State courts up- 
holding the statute, the Supreme Court of the United 
States declared it unconstitutional on the grounds men- 
tioned in the preceding case.^ Harlan and McKenna, 
JJ., dissented. 

1 T. H. & Ind. R. R. Co. v. Indiana, 194 U. S. 579. October 
Term, 1903. 

* December 13, 1889. 

* Mo. Pac. Ry. v, Nebraska, 164 U. S. 403. October Term, 
1890. 

* Nebranka Session Laws, 1905, Chap. 105, Sees. 1, 6. 

* Mo. Pao. Ry. Co. v. Nebraska, 217 U. S. 196. October 
Term, 1909. 
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(c) Kentucky . A p«\jsj6'n..tiE the State Coaatitu- 
tion compelling railroad conipatli-??', i^-de^ -certain con- 
ditions, to deliver cars to other raifrbadsf' Attfr. pro- 
cedure in the State courts upholding the conBtitutibnai 
provision, the Supreme Court of the United States de- 
clared it void in that it placed a burden on interstate 
commerce and violated the due process clause of the 
Fourteenth Amendment.' McKenna, Harlan, and 
Moody, JJ., dissented. 

(7) Regulation of the raies- of common earners. 
(a) Texas. Fixing the rates by the Railroad Commission.* 
A Federal injunction was sustained by the Supreme 
Court o( the United States, on appeal by the State, on 
the ground that the proposed rates worked a depriva- 
tion of property without due process of law and denied 
the equal protection of the laws, in violation of the 
Fourteenth Amendment. The Eleventh Amendment 
was also involved.* 

(fc) Minnesota. 1887. An order of the Railroad 
and Warehouse Commission fixing rstes.^ A mandamus 
was awarded by the State courts to compel compliance 
with the order. Upon writ of error the Supreme Court 

' Kentucky Conalilulion. Seoa. 213-214. 

' L. A N. R. R. Co. i>. Cent. Stock-Yards Co., 212 U. 8. 132. 
October Term, 190S. 

' Texas Lawa, April 3, 1891. 

* Roagan v. Parmera' Loan & Tnwt Co., 154 U. B. 362. 
OotoberTenn, 1893. 

Reagan c. Mercantile Truat Co., 154 U. S. 413. October 
Term, 1893. 

( Mumeaota Gen. Laws, Chap. 10, 1887. 

PropeptV of 

VICTOR J. WEST KrdmvvNsam 

■. NOT TO BE T^KEH TROVi ^^Vvt ^WS^ 
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of the United States ,aitqjill^:&e order on the ground 
that it violated ^&e"iVe* process and tlie equal protec- 
tioa.eUfl)i^ of the' fourteenth Amendment, ui that the 

: Oiitfpftdfuie hearing was insufficient.' Bradley, Gray, 

■ilnd Lamar, JJ., dissented. 

(c) Minnesota. 1907. Certain statutes provided for 
a two-cent passenger rate and the regulation of freight 
rates.^ Penalties were also fixed. A Federal injunc- 
tion was allowed , restraining the attorney -general of the 
State from enforcing the statute on the ground that such 
enforcement would work a deprivation of property 
without due process of law contrary to the Fourteenth 
Amendment. The attorney-general refused to obey 
the injunction and was thereupon confined for con- 
tempt. He petitioned for a writ of fiabeas corpus In the 
Supreme Court of the United States on the ground that 
the injunction was in violation of the Eleventh .Amend- 
ment. His petition was denied. The merits of the 
rate law were not decided.' Harlan, J., dissented. 

(d) Kentucky. A statute reducing tolls.* An in- 
junction was granted by the State courts to prevent a 
contravention of the statute. Upon writ of error the 
Supreme Court of the United States dissolved the in- 
jnnctionon the ground that the statute was a prima 
facie vioktion of the due process and the equal pro- 



' Chicago. Mil. & St. P. Ry. v. Minnesota, 134 U. 8. 418. Oc- 
tober Twm, 1889. • Minne9i>ta Rat« Lawa, 1905. 1906. 1907. 
» Ez parte Younir. 200 U. 8. 125. October Term, 1907. 
* Kentucky Laws, 1890. 
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tection clauses of tte Fourteenth Amendment. The 
merits were not decided.' 

(e) KtnUiietcy. Aji order of the Railroad Commis- 
sion fixing general tariff rates-* A Federal injunction 
preventing the enforcement of the order was sustained 
by the Supreme Court of the United States, on appeal 
by the State, under the due process and equal protec- 
tion clauses of the Fourteenth Amendment on the 
ground that the commission exceeded its authority. 
The commerce clause was also involved.' 

(J) Nebraska. An order of the Board of Trans- 
portation fixing freight rates.* A Federal injunction 
restraining the enforcement of the order was sustained 
by the Supreme Court of the United States, on appeal 
by the State, under the due process and equal protec- 
tion clauses of the Fourteenth Amendment on the 
ground that the rates were too low.* 

(g) Nebraska. This was a further attempt to en- 
force the above-mentioned rate law. A Federal in- 
junction was sustained as in the above.* 

(A) South Dakota. Order of the Railroad Com- 
mission regulating rates. ^ A petition for an injunction 

'Covington Turnpike Co. v. Sanford, 164 U. S. 578. 
October Term, 1896. 

• Kentuuky Laws, March 10. 1900. 

» Silver v. L. & N. R. R. Co., 213 U. 8. 175. October Term. 
1908. 

• Nebraska Rate Law, April 12, 1893. 

' Smyth V. Amea, 169 U. 3. 4G6. October Term, 1897. 

• Prout ». Suit, 188 U- S. 537. October Term, 1902, 
' South Dakota Laws, 1807, Chap. 110. 
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on the basis of a violation of the Fourteenth Amendment 
was denied by the Federal court. On appeal the Su- 
preme Court of the United States granted a temporary 
injunction with instructions to refer the case to a master 
to ascertain the facts.' 

(i) Michigan. A statute of Michigan provided, 
among other things, that lOOO-mile railroad tickets 
should be valid for two years from the date of purchase 
and redeemable within that time at the rate of three 
cents per mile.* After procedure in the State courts 
in which the provision was declared valid, the Supreme 
Court of the United States, upon writ of error, held it 
to be void under the due process and the equal protec- 
tion clauses of the Fourteenth Amendment.' Fuller, 
C.J., Gray, and McKenna, JJ., dissented. 

The foregoing bare outline of facts is shown here void 
of local coloring. The peculiar circumstances which 
gave rise to the laws in question, the reasons which led 
the State courts to uphold them, and the public opinion 
of the States which approved them cannot be shown in 
this study, nor can they be fully understood by those 
living outside of the State in question, unconnected 
with the local problem involved. In such a presenta- 
tion as this we sec only one side of the question — the 
Federal side. 

' Chicaeo, Mil. & St. P. Ry. v. Tompkina, 176 U. S. 167. 
October Term, 1S99. 

• Micbitcan L&wa, 1S91. Act No. 90. See. 9. 

' Lake Sbore & Mioh. Ry. n. Smith. 173 U. 8. 684. Ootobet 
Term, 1898. 
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Within the past forty-three years twenty-five States 
have been directly affected by Federal intervention 
under the Amendment. This involved the annulment 
in whole or in part of thirty-two statutes, nine city ordi- 
nances, and a portion of four State constitutions. As 
to the total number of the fifty-five instances of inter- 
vention, eleven were made under the equal protection 
clause of the Amendment, six of these involving the 
right of negroes to sit on juries; fourteen were made 
under the equal protection and the due process of law 
clauses considered together ; and the remaining thirty 
were made under the due process of law clause alone, 
two as deprivations of liberty without due process 
of law, and twenty-eight as taking property without 
due process of law. 

Although there are before us six hundred and four 
opinions handed down by the Supreme Court of the 
United States under the Fourteenth Amendment, in 
fifty-five of which the Federal Government was allowed 
to intervene in the affairs of the State, it is very difficult 
to formulate general principles governing this inter- 
vention. The terms "due process of law" and "equal 
protection of the laws," for this purpose, mean nothing 
in themselves. They gain their meaning only from the 
conditions and circumstances of each particular case. 
Matters of time, space, and manner govern their inter- 
pretation. They cannot be detached from the con- 
crete local environment. 

However, we can trace the path in which Federal 
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intervention has heretofore moved and see something 
of its chronological development. The first instance 
of Intervention was in 1879, eleven years after the adop- 
tion of the Amendment, when a law of the State of 
West Virginia was declared void because it excluded 
negroes from the jury service.' In 1885 the enforce- 
ment of an ordinance in California was restrained on 
account of discrimination against the Chinese.^ In 
1889 the State of Minnesota was restrained from en- 
forcing its railroad rate law.' This was followed by 
similar action as to the Texas rate law of 1893,* and the 
Nebraska rate law in 1897.* 

In 1896 the State of Nebraska was prohibited from 
enforcing a law regulating the erection of grain elevators 
on the right of way of railroads,' and the State of 
Louisiana from enforcing a law regulating the dealing 
of its citizens with foreign insurance companies.* In 
1898 the enforcement of one city ordinance in Ohio,' 
and another in Iowa," was restrained as taking prop- 
erty without due process of law. In 1901 a stock-yard 
law of Kansas '" and an anti-trust law of Illinois " were 

' Strauder v. West Virginia. 100 U. 8. 303. 

• Yiek Wo v. Hopkins. 118 U. 3. 356. 

■ ChioBgo. Mil. & St. P. Ry. v. Minneaota, 134 TJ. 8. 418. 
< Reagan v. Formers' Loon & Trust Co., 154 U. 8. 362. 
' Smyth V. Ames, 169 U. 8. 466. 

• Mo. Pa«. Ry. o. Nebraska. 164 U. S. 403. 
' Allgeyer v. Louisiana, 165 U. 8. 578. 

• Norwood V. Baker, 172 U. S. 269. 

• Dewey v. Des Moines, 173 U. 8. 193. 
" Cotting V. Kansas, 183 U. 8. 79. 
" Connolly v. Union Sewer Pipe Co., 184 U. 8. 540. 
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annulled. In 1904 a law of New York regulating the hours 
of laborin bakeries wasdeclared void.' Inl907theState3 
of Georgia and Illinois were restrained from collecting 
certain taxes from certain corporations.' In 1909 the 
enforcement of the franchise tax laws of Arkansas,* 
Kansas,' and Alabama,^ and a law of Nebraska regulat- 
ing railroad side-tracks and switches,' were restrained. 
I We thus see that Federal intervention under the 
I Amendment has gradually dnfted away from race ques- 
Itions and has within recent years entered other fields 
I of State activity. It has become directly related to 
the most serious problems that engage the nation. This 
gradual development of intervention under the Amend- 
ment has not been accomplished without opposition, 
even in the Supreme Court of the United States it- 
llself. In ten of the eighteen cases above cited there 
I/were dissenting opinions. 

We cannot answer the question as to how far Federal 
intervention can go under the Fourteenth Amendment. 
We can see how far it has gone, but a study of all of 
these cases fails to enable one to set limitations for 
the Amendment in the future, under the present Federal 

' Loohner v. New York. 198 U. 8. 45. 

• Central of Qii. Ry. Co. v. Wright, 207 U. S. 127. 
Raymond. Treaa. Cook Co. v. Chicago Trao. Co., 207 

U. 8. 20. 

• Ludwig f. West. Union TeL Co., 216 U. 8. 146. 
" Weal. Union Tel. Co. u. Kansas, 216 U. 8. 1. 

Pullman Co. v. Kanaaa, 216 U. S. 156. 

• Sou. Ry. Co. P. Greene. 216 U. S. 400. 

• Mo. Pao. Ry. Co. p. Nebraska. 217 U. S. 196. 
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procedure. For practical purposes this principle of 
iDtervention may be stated in the followiog words : 
No State can make or enforce any laws which shall, I 
upon proper proceedings, be deemed unreasonable by &\ 
majority of the Supreme Court of the United States.' 
This involves the interpretation in each case of the 
terms "due process of law" and "equal protection of 
the laws." The rule of reason alone governs. What 
are fair profits, what are excessive taxes, what are 
proper health laws, what is confiscation and what dis- 
crimination, — these are questions which cannot bo 
answered in the abstract, nor can they be adequately deJ 
fined by precedents. If it becomes incumbent on tha 
Supreme Court of the United States to pass judgment 
on them, it must consider the reasonableness of each 
concrete case. , I 



CHAPTER VUI 



Stars Decisis 



The principle voiced in the maxim, gtare decmt «* 
turn quida movere — to stand by precedents and not to 
disturb what is settled — has been known to all systems 
of judicature. Former judicial decisions as a source of 
law were recognized as far back as the anaent Egyp- 
tians. In some measure this principle operated in the 
Roman law and is not without force in those modem 
outgrowths of the Roman sj'stem.' 

The full development of this doctrine is found in the 
English Common Law. It is founded on the prindple 
that stability and certainty in the law are of first im- 
portance. When a point of law is once clearly dedded 
by a court of final jurisdiction, it becomes a fixed rule 
of law to govern future action. The certainty of the 
law is regarded as of more importance than the reason 
of it. It is better to have a bad law with certainty of 
its meaning than a good law whose scope of operation 
is indefinable and unknown. 

The doctrine of atare dedsia is of the utmost impor- 
tance to the whole Anglo-American system of judica- 

'See Harvard Law Reneip, Vol. IX, p. 31 : Judicial Prtee- 
drntt, by John Chipman Gray. 

no 
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ture. The case system of the study and the practice 
of law is based directly upon it. It operates strongest 
where rights of contract or property inter paries are In- 
volved. The reason is apparent, When property 
rights are once fixed, especially titles to real property, 
they cannot be disturbed without great injustice to 
those who have based their actions and entered into 
business relations on the basis of such former decision. 
Faith in the stability of the law is essential to the health 
of the business world. Misera est senitu^ ubijus za^m 
atd incertum. The courts are not at liberty to con- 
sider cases de now. 

On the other hand, the doctrine of stare decisis is 
much weaker in the realm of constitutional law. This 
is inevitable. Constitutional law is organic. It grows. 
It is an expression of the life of the social organism. 
This phase of the public law cannot be bound by prec- 
edents to the same extent as private law. 

The principle of stare decisis is of peculiar impor- 
tance in its relation to the operation of the Fourteenth 
Amendment to the Constitution of the United States. 
We shall confine our study to section one of that article, 
the other four sections being now possessed of little 
or no vitality. It reads as follows: "All persons 
bom or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United 
States and of the States wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
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States ; nor shall any State deprive any person of life, 
liberty, or property without due process of law; nor 
deny to any person within its jurisdiction the equal pro- 
tection of the laws. " *' * 

Now this section does not define itself. Its ter- 
minology, although time-honored among people of 
English stock, is, in its new setting, vague, indefinite, 
and uncertain. Under our constitutional system the 
Supreme Court of the United States is the only organ 
of the government to which the people can look for a 
definition. Cases under the Amendment began coming 
before that tribunal as early as 1873, but the Court 
thought it wiser to leave the definition of the scope and 
the meaning of its terms to the operation of the doctrine 
of stare decisis rather than to attempt a definition of 
the whole provision outright. Thus by the gradual 
process of judicial inclusion and exclusion it was in- 
tended that there should be accumulated in the course 
of time a long line of judicial precedents based on con- 
crete cases presented for decision, which would in them- 
selves define the terms of the Amendment.^ 

In adopting this course, the Court followed its usual 
custom of considering only those points which were 
properly presented and vital to the issue. In this 
particular, the operation of the doctrine of stare decisis 
is reduced to a minimum, quantitatively, because if 
a case can be disposed of on a lesser point, the greater 

» Cf. Davidson v. New Orleans, 96 U. S. 97, and Holden 
V, Hardy, 169 U. S. 366. 
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will not be considered. The following extract from 
the opinion in the Slaughter House Cases ' is an illus- 
tration in point: "Having shown that the privileges 
and immunities relied on in the argument are those 
wliich belong to the citizens of the State as such, and 
that they are left to the State governments for security 
and protection, and not by this article placed under the 
special care of the Federal Government, we may hold 
ourselves excused from defining the privileges and 
immunities of citizens of the United States which no 
State can abridge, until some case involving those 
privileges may make it necessary to do so." The Court 
in this case defined neither citizenship in the United 
States nor citizenship in tlie States, but declared in 
effect that in the particular case before it the Federal 
Government could under the Fourteenth Amendment 
give no relief from State activity. 

From the adoption of the Amendment in 1868 to 
the close of the 1910-1911 Term of the Supreme Court, 
six hundred and four opinions have been delivered 
under section one of that article. We have now a line 
of decisions running back for forty-one years. Has 
the operation of the doctrine of stare decisis effected 
a definition of the Amendment? Is its sphere of 
operation now known ? These questions must be 
answered in the negative. After forty years from the 
date of the adoption of the Amendment, Mr. Justice 
Moody, in delivering the opinion of the Court in b recent 
' 16 Wall. 78. 
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case, could say: "The Fourteenth Amendment with- 
drew from the States powers theretofore enjoyed by 
them, to an extent not yet fully ascertained."' In a 
still more recent ease, after five hundred and axty- 
aeven cases involving an interpretation of the "due 
process of law" clause under the Amendment had been 
considered by the Court, Mr. Justice Holmes, in deliver- 
ing the opinion, said, "What is due process of law 
depends on the circumstances."* 

We have made but little progress in reaching even 
a working definition of section one of the Fourteenth 
Amendment under the operation of the principle of 
stare decisis. This would be a matter of small practical 
concern were it not for the fact that tlie Amendment 
is fruitful of more litigation before the courts of the 
country to-day than is any other pro\'ision of the 
Constitution. It is becoming more and more inter- 
twined with the great economic questions of the day. 
An increasing amount of the time and energy of the 
Supreme Court of the United States is being consumed 
in disposing of questions arising under it. 

What is "due process of law"; what is "equal 
protection"; what are the "privileges or immunities 
of citizens of the United States"; what the relations 
between citizenship in the United States and State 
citizensliip — we do not exactly know. The policy of 
the Supreme Court is to wait until a sufficient number 

' Twining V. New Jersey. 211 U. 3. 92 (1908). 
■ Moyer v. Peabody, 212 V. S. 84 (1909). 
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of cases have arisen that they themselves will define i 
every phase of the Amendment. This is the only I 
logical position for the Court to take. The difficulty 
is unavoidable. It is practically impossible to define 
the Amendment outright, and any attempt to do so 
would be without precedent and dangerous. 

The fault is not with the Court, but is inherent in the 
Amendment itself. Its terms are elastic, vague, and 
indefinite. They are so general and so comprehensive 
as to embrace within the scope of their operation the 
entire range of the civil rights of the individual. It is 
capable of more adaptation, more expansion, and more 
extension than is any other portion of the Federal 
Constitution, not even excepting the commerce clause. 
Its place in American constitutional law is historically 
and logically anomalous. 

Under the operation of the principle of sUirc dcoim.l 
even under more favorable circumstances than now 
exist, it would require hundreds of years and thousands 
of cases before anything like an adequate definition 
could be gleaned bit by bit from the long line of prece- 
dents. This means that the essential elements of the] 
Amendment will never be defined. It will always' 
remain a vague, indefinite, and uncertain measure. 1 
The circumstances surrounding our social life are con- 1 
stantly changing. The political ideals of one genera- 
tion are superseded by those of the next ; and since 
the Fourteenth Amendment attempts to deal with 
the most vital problem in our governmental system J 
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— the relations of the States to the Federal Govern- 
ment — we may not hope for a definition of its terms 
from the operation of the principle of ttare decisis. 

This situation is unfortunate. It b ver>' important 
that the States should know where they stand in the 
Federal Government. This is espedally true in matters 
economic, where property rights are involved. Within 
the past forty years the Supreme Court has delivered 
more than four hundred opinions involving the one 
question of the States taking property without due pro- 
cess of law. Less than one hundred of these cases arose 
prior to 1896. More than one-batf of all of them deal 
with the relations of the States to the corporations — the 
public ser\-ice companies forming the predominating ele- 
ment. This is, therefore, an intensely modern question 
and one, it seems, which cannot be solved by the courts. 

The actual operation of the prindple of stare decisii 
in the judicial hbtory of the Amendment is as complex 
as it is interesting. A case is "followed," "affirmed," 
"reaffirmed," "applied," "approved," "considered," 
"explained," "reconciled," "distinguished," "quali- 
fied," or "reversed." Each of these words has in 
this connection become a quasi-technical term. Eadi 
is a shade different from the other in meaning in the 
order named. Each has its own proper function in 
designating the attitude which the Court assumes 
toward the former decision under consideration. Now 
the Court seldom comes out boldly and reverses itself. 
Such a procedure would indeed appear unseenJy. It 
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is necessary for the sake of stability and propriety that 
the Supreme Court of the United States maintain an 
apparent infallibility. But since the laws of evolution 
do not spare even this high tribunal, and since here 
also there must be adaptation, discovery, and change 
to correspond to the growing life of a progressive people, 
reversals of previous opinions sometimes become 
necessary. The Supreme Court, bulwnrli of stability 
that it is in our constitutional system, in interpreting 
the Supreme Law of the Land, must ultimately yield 
to the persistent force of public opinion. The changed 
atdtude of the court is usually expressed by "explain- 
ing," "distinguishing," "qualifying," etc., the prior 
opinion in question. For example, twentj-thrce cases 
were "distinguished" at the 1910-1911 Term of the 
Court. The effect is often a reversal in whole or in part, 
resulting in a partial or complete change of front. 
The method is in keeping with the learning and the 
dignity of that august body, but it involves a species 
of mental gymnastics that strikes the uninitiated with 
admiration and amazement.' 

Now the apphcation of these principles to the in- 

' The following m&y be used as an illuatration : In Ex 
parte Harding, 219 U. 8. 365 (February, 1911), Mr. Chief 
Juatioe White, in delivering the opinion, said, "We must 
then either reconcile the caaea, or, it this cannot be done, 
determine which line rests upon the rifrht principle, and 
having so determined, overrule or qualify the others and 
apply and enforce the correct doctrine." In this particular 
earn Bx parte Howard, 105 U. S. 578, and the cases following 
it were applied ; Virginia v. Rives, 100 U. S. 313, and cases 
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terpretation of the Fourteenth ^Vmendment produces 

considerable uncertainty and confusion. As has been 

said before, the difficulty is inherent. Not many months 

/ ago, Mr. Justice Holmes in a dissenting opinion in an 

1 important case under the Amendment, made the fol- 

low-ing remarks : " 1 think the tax in question was lawful 

under all the decisions of this court untU last week. 

I have not heard and have not been able to frame any 

reason that I honestly can say seems to me to justify 

. the judgment of the court in point of law."' A few days 

before, when the same question was dedded in West. 

) Union Tel. Co. t. Kansas, 216 U.S. 55, Mr. Justice 

' Holmes, dissenting, said : " It appears to me ground for 

I regret that the court so soon should abandon its latest 

I decision." 

This is a clear illustration of the point under con- 
sideration. Did the court here reverse itself? Mr. 
Justice Holmes thought so, and with him agreed Mr. 
Justice McKenna and Mr. Chief Justice Fuller. But 
the majority of the court declared no such intention. 
In fact, it was following the doctrine of etare decisis. 
Ii'In other words, under a constitutional proviaon so 
I phrased as is the Fourteenth Amendment, the lines of 
Illegal distinctions can be so finely drawn that even the 

following it, distinguished ; and Si parU Wisner, 203 U. S. 
449, In re Moore. 209 V. S. 490. and /n r* Winn. 213 U. 8. 
453 diHttpproved in port and qu»liB<^. 

' Pullmao Co. r. Kon^a:). 216 U. S- 77. The prior deciaioa 
In queetion waa Socurity Mutual Life Ins. Co. ». Prewitt, 202 
U. 9. 24C. 
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moat experienced jurists cannot agree on the relation- | 
ship of one case to the other in the line of precedents, j / 

In every branch of the law the rule of stare deems 
is subject to occasional exceptions. These changes of 
position by the courts are extremely rare in questions 
dealing with the law of contracts and of property. 
The law here remains practically certain from genera- 
tion to generation. But in the line of decisions under 
the Fourteenth Amendment uncertainty haa been the 
rule. The Supreme Court has never been able to make 
here a practical application of the doctrine of stare 
decisis. Dissenting opinions have been prevalent all \ 
along the line. The first case under the Amendment was j 
decided by a divided court of fouragdnst five.' Prior ) 
to 1883 there were twenty-five cases before the Court un- 
der the Amendment. Tenof these, including practically i 
every important case, were accompanied by dissenting 
opinions. In the lengthy and learned dissent of Mr. 
Justice Harlan in the Civil Rights Cases,' the following 
language is found: "The opinion in these casps pro- 
ceeds, it seems to me, upon grounds entirely too narrow 
and artificial. I cannot resist the conclusion that the 
substance and spirit of the recent Amendments of the 
Constitution have been sacrificed by a subtle and 
ingenious verbal criticism." This is an extreme illus- 
tration of how the Court is often divided in the matter 
of interpreting the Amendment. 

■ The Slaughter House Caaea, 16 W&l. 36. 
' 109 U- S. 26. 
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From 1872 to tlic close of the 1910-1911 Term of 
the Court, out of six hundred and four opinions de- 
/ 1 livered, one hundred and fifty-five were accompanied 
/ 1 by dissenting opinions. This includes nearly all of 
the cases of real importance. The relation of tiiis 
situation to the doctrine of stare deci.iis can readily be 
seen. Wliile all of these cases are final in so far as 
they relate to the immediate parties, from the stand- 
point of judicial precedents as a source of law they are 
oj questionable value, 
j^ Let us take one more concrete illustration. On 
' November 3, 1896, there was submitted to the Supreme 
Court a ease involving the constitutionality of the 
following Texas statute, under the Fourteenth Amend- 
ment : ' — 

"Section I. Be U evaded by the legiilalure of Ike 
State of Texas, That after the time when this act shall 
take effect, any person in this State having a bima fide 
claim for personal services rendered or labor done, or 
for damages, or for overcharges on freight, or claims 
for stock killed or injured by the train of any railway 
company, provided that such claims for stock killed or 
injured shall be presented to the agent of the company 
nearest the point where such stock was killed or in- 
jured, against any railway corporation operating a rail- 
road in this State, and the amount of such claim does 
not exceed $50, may present the same verified by hia 
aflidavit, for payment to such corporation by filing 
it with any station agent of such corporation in any 
county where suit may be instituted for the same, and 
if, at the expiration of thirty days after such prea- 
' Gulf, Colo., & Santa Fe Ry. i>. Ellia. 165 U. S. 150. 
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entation, such claim has not been paid or satisfied, 
he may immediately institute suit thereon in the proper 
court; and if he shall finally establish his claim, and 
obtain judgment for tlie full amount thereof, as pre- 
sented for payment to such corporation in such court 
or any court to which the suit may have been appealed, 
he shall be entitled to recover the amount of such 
claim and all costs of suit, and in addition thereto all 
reasonable attorney's fees, provided he has an attorney 
employed in his case, not to exceed $10, to be assessed 
and awarded by the court or jury trying the issue." ' 

Let us call this the Ellis Case. The only point in 
controversy was the constitutionality of the clause 
relating to the attorney's fees. The statute had been 
upheld by the District Court, by the Court of Civil 
Appeals, and by the Supreme Court of Texas, respec- 
tively.' The majority of the Supreme Court of the 
United States declared the statute null and void by 
reason of the Fourteentli Amendment in that the 
provision relating to the attorney's fees permitted the 
taking of property "without due process of law" and 
denied to tlie railroad companies the "equal protec- 
tion of the laws," The opinion was delivered by Mr. 
Justice Brewer, with whom concurred Justices Field, 
Harlan, Brown, Shiras, and Peckham. Forty-two cases 
were cited as precedents in the opinion of the court. 

A dissenting opinion was delivered by Mr. Justice 
Gray, upholding the constitutionality of the statute, 
with whom concurred Mr. Justice White and Mr. 

' Sjiyles, Supplement to Texax Civil Statutea, p. 7(W, Art, 
42GGa. >87Tt^^xiut 10. 
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Chief Justice Fuller. Fifteen cases were dted as 
precedents in the opinion. 

On January' IS, 1899, there came up before the 
Supreme Court a case * involving the MHistitutionality 
of the following Kansas statute : — 

"Section I. Be ii enacted by the legitlaiure of the 
State of Kanaas: That in all actions against any rail- 
way company organized or doing business in this State, 
for damages by fire, caused by the operation of said 
railroad, it shall be only necessarj" for the plaintiff in 
said action to establish the fact that said fire com- 
plained of was caused by the operating of said railroad, 
and the amount of his damages (which proof shall be 
prima fade evidence of negligence on the part of said 
rulroad) ; Provided that in estimating the damages 
under this act, the contributory n^ligence of the plain- 
tiff shall be taken into consideration. 

Section 2. In all actions commenced under this 
act, if the plaintiff shall recover, there shall be allowed 
him by the court a reasonable attorney's fee, whicii 
shall become a part of the judgment-" * 

In the Ellis Case, the claim was for $50 for the kill- 
ing of a colt by the railroad company, the lower courts 
asses^g an attorney's fee of $10, In this case, which 
we shall call the Matthews Case, the damages allowed 
from loss by fire caused by the railroad were ^OW 
and the attorney's fees assessed at $225, The railroad 
company set up the claim, on the basis of the decision 
in the Ellis Case as a precedent, that the provbion relat- 

■ Atchison, Topoka & Santa Fe R. R. «. Matlhows, 
U. 8. 96. 

> Eansaa Session Laws, I8S5. Chap. 155, p. 25S. 
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ing to the attoraey's fees was a violation of the "due 
process of law" and the "equal protection" clauses of 
the Fourteenth Amendment. The Supreme Court 
by a majority opinion held the Kansas statute to be 
a vaHd enactment, distinguishing it from the Texas 
statute, which was declared unconstitutional in the 
Ellis Case. Mr. Justice Brewer again delivered the 
majority opinion, and with him concurred Mr, Chief 
Justice Fuller, and Justices Gray, White, and Shiras. 
Thirty-one cases were cited as precedents in the opinion. 

There was a strong dissenting opinion by Mr. Justice 
Harlan, with whom concurred Justices Brown, Peckham, 
and McKenna. Thirty-five cases were cited as prece- 
dents in the opinion. In speaking of the two cases Mr. 
Justice Harian said: "Placing the present case beside 
the former case, I am not astute enough to perceive that 
the Kansas statute is consistent with the Fourteenth 
Amendment, if the Texas statute be unconstitutional." ' 

Both of these statutes are essentially the same. It 
appears to the writer that the Texas statute is even 
more safely constitutional under the Amendment than 
the Kansas statute, in that it throws around the rail- 
road company more safeguards and protection. 

In looking over these two cases, it will be noticed 
that the position taken by Justices Harlan, Brown, and 
Peckham against the constitutionality of both statutes, 
and the position of Mr. Chief Justice Fuller, and Justices 
Gray and White in favor of the constitutionality of 
> 174 U. 3. 111. 
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both statutes, remains the same in each instance. Mr. 
Justice Field, who decided with the majority in the 
Ellis Case against the Texas statute, was no longer 
on the bench In the Matthews Case, his place being 
supplied by Mr. Justice McKenna, who decided with 
the minority in the Matthews Case agaiust the Kansas 
statute. The new position taken by Justices Brewer 
and Shiras in the Matthews Case means, if not a reversal 
of the majority opinion in the Ellis Case, at least con- 
siderable confusion as to what legislation the people 
of the States may adopt along these lines. 

The above illustration is a fair example of the futility 
of proposing that we wait until the Fourteenth Amend- 
ment he defined by the operation of the principle of 
stare densis. Each side — not of the attorneys — 
but of the members of the Supreme Court itself, cited 
numerous precedents. If precedents could establish 
the law under the Amendment, both sides were right 
"^^ in each case. 
/ i\We may not expect a definition of the "due process 
of law" and the "equal protection of the laws" clauses 
of the Fourteenth Amendment. They are too vague 
and too elastic. This weakens the doctrine of stare 
decisis to the point where it no longer becomes authori- 
tative. It thus leads to confusion instead of serving 
OS a guide. The business interests do not know what 
laws the State may enact concerning them. The people 
of the States do not know how far they can go in their 
attempts to solve their own economic and social prob- 



^H 


1 


1 


1 


1 


^^H 


1 


^H 








^^^^^ STARE DECISIS 125 ^H 


lems. The Fourteenth Amendment, uncertain in ^H 


its 3COpc from the day of its adoption, remains uncer- ^H 


tain. Under tlie present rules of procedure there is \ ^H 


no escape from the dilemma. ^H 


Chart No. IV ^H 


aOUUART TABLE BBOWINO CERTAIN PHASEB OP TBB OPERA- ^^H 


TION OF TBB PUQRTEENTH AMENDMENT IN RELATION TO ^^H 


STAJtE DSCISIS ^^H 






^ 


1 










■J 








J 


1 








s 










=1 


a 








■o'S 










|| 


s 








«l 


i 










■3 


a 




3 


S| 


i 


1 




1 


II 








.9 
S 


^1 




1 


§ 




■| 


p 


s 


(3^ 


5 


1 


■5 

i 


1 1 


1 
1 


i 


■5 
1 
1 

z 


is & 


1 


I 


1872 


2 


1 


1 


1 


2 


1893 


15 


2 


10 


6 


2 


1873 


1 




I 






1894 


9 


5 


2 


3 


2 


1874 


I 










1895 


14 


8 


8 


7 


4 


1875 


4 


1 


2 


2 


1 


1896 


26 


7 


20 


9 


6 


187fl 


I 




1 




1 


1897 


20 


7 


14 


13 


5 


1877 


4 




4 




1 


1898 


31 


1 


28 


14 


14 


1878 













1809 


31 


4 


23 


10 


5 


1879 


5 


2 


1 




2 


1900 


32 


6 


20 


16 


13 


IS80 


1 








1 


1901 


25 


3 


17 


14 


6 


1881 


2 




2 






1902 


28 


5 


16 


14 


8 


1882 


4 




1 




2 


1903 


31 


10 


24 


14 


5 


1883 


5 


1 


3 




3 


1901 


34 


6 


23 


10 


15 


1884 


5 


2 


3 






1905 


38 


8 


24 


14 


10 


1885 


7 




5 




I 


1906 


35 


8 


28 


15 


7 


1886 


4 


1 


2 




1 


1907 


36 


6 


7 


16 


9 


1887 


12 


2 


8 




3 


1908 


30 


10 


25 


12 


8 


1888 


8 




7 




2 


1909 


28 


7 


20 


13 


8 


1889 


10 


1 


8 




2 


1910 


30 


8 


26 


20 


3 


1890 
1801 


13 
12 


10 
2 


6 

d 


2 
5 


2 
2 














iv 












1892 


10 


1 


5 


4 




tal 


604 


128 


423 


273 


155 


d 



CHAPTER IX 



The Corpokations and the Twiught Zone 



The great problems facing the nation when the 
Fourteenth Amendment was being adopted were social 
and political rather than economic in the narrower 
sense of the word. The debates in Congress, the dis- 
cussions in the various State legislatures, and the 
political campaigns before the people in 1866 and 1868 
clearly reveal the motives underlying the making of 
that provision. It was a part of the great problem of 
reconstruction and had for its immediate purpose 
social and political readjustment in the South accord- 
ing to tiie theories of the party in power. It was a war 
amendment in that it attempted to conserve the results 
of the victory. 

In so far as the strictly economic element was present, 
it was a matter of individual property rights — the 
protection of the weak and the oppressed. The object 
of protection was primarily the negro race. It was 
also intended to give protection to such of those from 
the North who had moved into the South immediately 
after the War. There was never any fear in the minds 
of the people of the North that their own States could 
Dot or would not protect their citizens in the common 
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eojoynient of those rights and privileges which were 
the sacred heritages of all people of English stock. It 
never entered the public discussion, for instance, that 
the State of Massachusetts, or that the State of New 
York, would deprive persons within their bounds of 
life, liberty, or property without due process of law, 
or deny to them the equal protection of the laws. 

There were no great corporation problems before 
the nation forty-five years ago. There were, of course, 
corporations and great activity in railroad building, 
hut these economic movements were then in their 
infancy as compared with their modem status. The i 
motive of the people for adopting the Fourteenth 
Amendment as a part of the Constitution of tlie United I 
States was unrelated to the corporations.' 

The actual operation of the Amendment reveals 
many interesting and some startling facts. The 
accompanj-ing chart shows the distribution of litiga- 
tion under the Amendment since its adoption to the 
beginning of the October Term, 1911.^ In 1886 
the Supreme Court declared a corporation to be a 
person within the meaning of tlie equal protection 
clause of the Amendment. This was in the case of 

' "The Four(«enlh AmeDdment was framed to protect tbe 
negroes from oppreaaion by the whiles, not to protect cor- 
poratioDH from oppression by the legislature. It is doubtful 
whether a single one of the members of Congress who voted 
for it had any conceptioD that it would touch tbe question 
of corporate r«gulatioa at all," — Arthur T. Hadley in tbe 
Independent. Vol. LXIV, pp. 836-837. 

■ See Chart No. V. p, 13S. 
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Santa Clara County v. The Southern Pacific Railroad 
Co.' The question of the violation of the Fourteenth 
Amendment was presented to the Court, but the deci- 
sion was made upon other grounds. However, the 
following preliminary announcement was made by 
Mr. Cliief Justice Waite: "The Court does not wiah 
to hear argument on the question whether the provi- 
sion in the Fourteenth Amendment to the Constitution, 
which forbids a State to deny to any person within its 
jurisdiction the equal protection of the laws, applies 
to these corporations. We are all of the opinion that 
it does." 

In 1888, in Pembina Mining Co, v. Pennsylvania,* 
this announcement was affirmed as a part of the 
decision. In 1889, in Minneapolis & St. L. R. R. Co. 
p. Beckwith,' the Supreme Court of the United States 
for the first time squarely and positively decided that 
a corporation was a person within the meaning of both 
the "due process of law" and the "equal protection of 
the laws" clauses of the Fourteenth Amendment. 
These cases, considered together as one opinion, mark 
one of the most important developments in our consti- 
tutional history. In an address in 1908 before the 
University of Berlin, President Hadley of Yale Uni- 
versity declared them to rank with the Dartmouth 
College Case in their restraining effect upon the States 

'US U. S. 394. Three aases were ar^ed as one. One 
other railroad was bvolved. 

> 125 U. S. ISl. • 129 U. 8. 26. 
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in relation to the corporations. They opened the door 
for organized capital to contest whatever laws of the 
State it considered disadvantageous. 

It will be noticed that out of six hundred and four 
opinions handed down under the Amendment, three 
hundred and twelve have involved a corporation as the 
principal party. Since I8S9 litigation has greatly I 
increased under the Amendment, averaging more than \ 
thirty cases a year for the last thirteen years. Corpo- 
rations as parties seeking relief have increased in number 
until now more tlian two-thirds of all litigation under 
the Amendment is instituted in their behalf. On the 
other hand, questions involving the negro race, although 
never large, have dwindled down to an average of about 
one case each year. 

Nearly all the important cases under the Amendment 
are in some way concerned with the question of State 
regulation of the corporations. During the hfe of the 
Amendment there have been fifty-five cases decided 
adversely to the States. Thirty-nine of these instances 
of Federal intervention have been in favor of a cor- 
poration ; that is to say, about seventy-eight per cent. 
These include attempted regulation, by the several 
States involved, of telephone and gas rates; certain 
phases of the insurance business; railroad improve- 
ments, railroad profits, and freight and passenger rates ; 
taxation and charter fees for public service companies ; 
anti-trust laws; and the conservation of natural 
resources. It will thus be seen that the Amendment 
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has taken on a new vitality within recent years. It 
has become a part of the great question of the day. 
What shall we do with the corporations ? 

The public service companies have so increased in 
power and in the territorial extent of their operations 
that they have become impatient of the restraints of 
State laws. What may be urged by the people of a 
State as a measure of social reform, to them takes on 
the appearance of an attack on vested interests. These 
great organizations, having in their service well-trained 
lawyers, have been quick to seize upon every oppor- 
tunity to check the activity of the States when their 
own interests are affected. Their method is one of 
persistent opposition. Having great financial resources, 
they enter the field of politics to prevent the enactment 
of any statute that may operate to their immediate 
disadvantage. If they here fail to stem the tide of 
public opinion, and laws are made which will reduce 
their profits, they immediately set to work to prevent 
tlie enforcement of such laws. In other words, they 
now start on the long and winding road of litigation. 
They appeal to the State courts and to the constitu- 
tion of the State. If they fail to obtain the relief sought, 
they seek shelter under the Federal Constitution, in- 
voking protection under the contract clause, the com- 
merce clause, and the Fourteenth Amendment. The 
two former can only be invoked under certain definite 
conditions. The latter can nearly always be used as 
a means of appeal from the action of a State to the 
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Supreme Court of tlie United States. Witness the 
attack of the Pacific States Telephone and Telegraph / 
Company on the Oregon initiative and referendum laws I 
in the Supreme Court of the United States, one of the/ 
grounds being that they operated to deprive the com- 1 
pany of the equal protection of the laws in contra- 1 
vention of the Fourteenth Amendment 1 

These corporations do not alwajs resort to the State 
courts. If the law in question is of great and inune' 
diate consequence, they frequently obtain temporary 
injunctions in the Federal district courts restraining^ 
the State from enforcing the law until such a time aa 
the Federal courts can pass on its constitutionality 
under the Amendment. This method of checking the \ 
State has been increasingly used within the last few / 
years. It often creates great local excitement. Two 
years ago the State of Alabama, to use the words of 
its governor, was " on the verge of civil war," on account I 
of the enforcement of its railroad rate laws being re- I 
strained. The district judge threatened to cite the 
governor for contempt of court, and the governor threat- 
ened to appoint a commission to inquire into the sanity 
of the judge ! A similar situation existed in Minne- 
sota not long ago when the attorney-general of the 
State was put in jail for contempt of court because he 
attempted to enforce the rate law regardless of the 
Federal injunction. 

This discussion is closely allied with other questions 
of national interest, such as the regulation of interstate 
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commerte and the reform of the Federal judiciary, but 
we wish here to emphasize the point that the whole 
utuation is aggravated by this unforeseeo operation of 
the Fourteenth Amendment. To the corporationa, 
which can easily undergo the strain of months and 
years of Utigation, it has become a sure measure of 
delay. If a law is claimed to be unreasonable or dis- 
criminatory, it can be taken to the Supreme Court of 
the United States for final deciaion. This usiially 
takes from one to four years. If the case has also 
been fought through all the courts of the State, it may 
require a much longer time. Nine times out of ten 
the decision of the Supreme Court of the llTiited States 
will be adverse to the corporation seeking relief and in 
favor of the validity of the State law in question. 
Nevertheless, the corporation has had the advantage 
of several years of delay. During this period of delay 
it operates along the old lines. Sometimes the oppo- 
sition becomes weary and a compromise is effected. 
I Sometimes the opposing party in interest is a private 
<ntizen who, being unable to continue the litigation, 
1 1 abandons the case in despair. 

This may be illustrated by reference to a Texas case 
which came up for decision in 1S96,' A statute of 
Texas regulated the collection of certain claims against 
railroads. A citizen of Texas had a colt killed by a 
train, for which he obtained judgment before a justice 
of the peace for $50 plus an attorney's fee of $10 as 
' Gulf. Colo.. & Siinta Fe By. d. Elite, 165 V. 3. 150. 
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provided by the law. The controversy was over the 
$10 and the principle involved in its relation to the 
Fourteenth Amendment. The case was fought through 
all ot the courts of the State and was then taken to the 
Supreme Court of the United States, where after the 
additional delay a decision was rendered. In the mean- 
time, the man in Texas had naturally enough aban- 
doned the case. 

This phase of the operation of the Amendment works i 
almost wholly to the benefit of the corporations and i 
individuals of considerable wealth. A poor man 
cannot afford to claim protection under the Amend- 
ment. It is too expensive a process. This situation 
exists to the embarrassment — often to the humilia- 
tion — of the State. It is one of the discordant notes/ 
of our times to hear of a judge of an inferior Federal 
court tying up the governmental machinery of a great 
and historic State at the instance of a powerful corpo- 
ration because he does not agree with the State legis- 
lature as to what reforms should be instituted. 

The Fourteenth Amendment in its practical opera- 
tion gives to the Federal Government no power of 
control. Congress is powerless under it to make any 
laws by way of regidating the internal affairs of the 
States. It does, however, give the Federal Govenmient 
through the Supreme Court almost unlimited power of 
intervention. That this power has been sparingly 
exercised is due to the conservative interpretation 
of that instrument by the members of the Supreme 
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Bench. This intervention under the Amendment has 
I a very remarkable effect. The State is checked or 
I restrained along a certain line of activity. The Federal 
Government is powerless to go any further. Having 
i restrained the State from acting, its authority cesses 
) absolutely. Within the particular sphere in contro- 
versy, the State is also rendered powerless. Thus 
/ there is created a field in which business operations 
[ may be carried on over which neither the Federal Gov- 
' emment nor the State can take any affirmative action. 
This has been fittingly called the Twilight Zone. 
Intervention under the Amendment has this inevitable 
result. Beyond the pale of the law there is seen a 
; shadowy realm in which the powers of wealth may move 
to and fro unhampered by the will of the people. 

Let us illustrate tliis by a few striking examples. 
In the case of Smj-th r. Ames ' the Federal Supreme 
Court restrained, by virtue of the Fourteenth Amend- 
ment, the enforcement of the Nebraska freight rate 
law, on the ground that the rates were too low and dis- 
criminatory. Since this did not involve the question 
of interstate commerce, the Federal Government ( 
powerless to come in and fix the proper rate or to 
advise the people of the State as to what would be 
con.<<idered a reasonable rate. Granting that the 
existing rates were too high, allowed the railroads too 
much profits, and consequently worked to the detriment 
of the welfare of the State, there was left no remedy 
' 169 U. a. 466. 
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to the people who were thus directly affected. The 
Federal Government was helpless. The hands of the 
State were tied. The freight ttmos moved on in the 
Twilight Zone. 

In the case of Buck v. Beach/ a man in New York 
owned certain notes which were payable in Ohio. 
The amount involved was $750,000. The notes were 
sent to an agent in Indiana. The State of Indiana 
placed a tax on them of $30,357.71. This was declared 
void by the Supreme Court of the United States under 
the Amendment, on the ground that the State of 
Indiana had no jurisdiction over them. They could 
not be taxed in Ohio or in New York, because they were 
located in Indiana. The Court has several times 
declared State taxes void which were assessed against 
a citizen on personal property which was situated in 
another State. The Federal Government could not 
tax these notes. In other words, they could not be 
taxed at all. They were sheltered in the shadows of 
the Twilight Zone. 

Let us take one other illustration. In Lochner v. 
New York/ the Supreme Court of the United States 
declared void under the Amendment a law of the State 
of New York which limited the period of labor in 
bakeries to sixty hours per week. On a six-day basis 
this would be ten hours a day. Now the Federal 
Government has no power to regidate the hours of labor 
in New York. That is a State alTair, the Federal 



' 206 U. S. ; 
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Goveniment being possessed of only dd^ated powers. 
This was a matter of local concern and had gained the 
favor of all branches of the local government. The 
Legislature had passed the law in response to the desire 
of the people who elected them ; the highest court of 
the State had dedared it valid; and the executive 
branch of the government was {Mepared to enforce it. 
AU of this effort is brou^t to nau^t by a decision of 
the Federal Suprone Court dedaring that sudi a law 
contravened tl^ Fourteenth Amendment in that it 
interfered with the lib»ty of contract. The result is 
inevitable. The factories whidi bake bread for the 
people of New York may do their work with weary 
bodies and tired hands, beyond the reach of the law — 
Federal or State. The people of New York must eat 
this bread, their opinion that its method of manu- 
facture is unsanitary- to the contrary- notwithstanding. 
The bakeries knead on in the Twilight Zone. 

Ever>" instance of Federal inter>'ention under the 
.Amendment creates a situation similar to the above 
and widens that shadowA* sphere where business opera- 
tions may go on unmolested either by the Federal Gov- 
ernment or by the State. E\*er>- appeal to the Supreme 
Court of the United States under the Amendment, 
even though the sought-for intervention is denied, is 
conducive for a period of two or three \*ears to the same 
result. Such delay is, in effect, temporary* Federal 
intervention. It gives an air of uncertainty- to the 
State law involved. The people of the State must 
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in each case wait until the Federal Supreme Court has 
rendered its decision. 

There is another phase of the Twilight Zone which 
may not here be discussed at length. It \s wider in 
its reach than that created by the Fourteenth Amend- 
ment, but its shadows are not so dark. It is caused * 
by Federal intervention in the afTairs of the State under 
the Interstate Commerce Clause of the Constitution. 
There is a well-defined theoretical difference between ' 
the two. Under the Amendment the Federal Govern- 
ment can only intervene; under the commerce clause 
the Federal Government can both intervene hnd correct. 
For example, if the Supreme Court restrains the enforce- 
ment of a State law on the ground that it places a bur- 
den on interstate commerce, other branches of the 
Federal Government have the power to remedy the situ- 
ation by affirmative action. Congress has the power 
to dispel the shadows of the Twilight Zone under i 
the commerce clause by reducing the matter to a i 
state of certainty by remedial legislation. Practically, i 
however, the state of affairs remains to-day almost | 
as hopeless as under the Fourteenth Amendment. 

Thus we see that the Fourteenth Amendment, al- 
though a humanitarian measure in origin and purpose, 
has been within recent years practically appropriated 
by the corporations. It was aimed at restraining and 
checking the powers of wealth and privilege. It was 
to be a charter of liberty for human rights against 
property rights. The transformation has been rapid 
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(and complete. It operates to-day to protect the rights 
of property to the detriment of the rights of man. It 
has become the Magna Charta of accmnulated and 
f organized capital. 
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The Failure of the Fouhteenth Amendment as 
A Constitutional Ideal 



There is a feeb'ng abroad in America that when r 
given measure becomes a part of the Constitution of 
the United States, its virtue must never henceforth be 
questioned. There is here a tendency towards a paper 
worship which involves a fundamental misconception 
of the true nature of constitutional law. The organic 
law of a people can never become fixed or static until 
the dvic life of that people has ceased to develop, and 
become stagnant. This latter condition never exists, 
because every community is a living community and 
life always means motion and progress. 

Notwithstanding the prevalence of this abnormal 
reverence for the letter of the Constitution, the American 
people are second to none in progressive activity and 
have gone beyond all in their practical ^-iew of life, 
This is a live country. The development of its politi- 
cal life has kept pace with its mar\'elIous industrial 
achievements. Bold experiments in tlie realm of 
government have been launched without the guide of 
precedenla. With an independence worthy of a free 
people, new conditions of life have been met with new 
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political measures. The organic laws of the new 
frontier States in the West have been made to express 
I the living ideals of the people. In general the State 
' constitutions are frequently changed to meet the grow- 
ing needs of each succeeding generation. 

The same general principles which govern the State 
constitutions apply also to the fundamental law of the 
nation. It behooves each generation to examine for 
itself the pohtical and constitutional ideals which form 
the basis of the Federal Government. There may not 
always be the necessity for a change in the organic 
law. There is the necessity for reexamination and 
reevaluation. Our fathers met their problems of 
constitutional law and solved them in the light of their 

I own day. No less a burden has fallen upon their 
children. The Constitution is the servant of the people, 
not their master. Salus populi eat suprema lex. 
It is in this spirit that we approach this discussion of 
I the Fourteenth Amendment to the Constitution of the 
I United States, It has now been in operation forty- 
one years. We of the younger generation can look 
back on the history of its adoption without the bias of 
partisan zeal. The time has now come when we can 
see more clearly the whole movement of which this 
amendment formed a part. We can now ask what 
function it has performed as a constitutional measure. 
We can, by looking over its judicial history, see wheretD 
it fails to meet the needs of this generation. 

It would be hut the vain discussion of an academic 
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question to hold up to criticism the adoption of the f 
Amendment were it not for the fact that the purpose [ 
and manner of its adoption are closely related to its] 
evaluation as a constitutional ideal. A study of thej 
history of the adoption of the Fourteenth Amendment 
reveals certain forces at work which, according to the! 
American ideal of a constitution, would render it an 
anomaly in the history of constitution making. It|{ 
was a radical measure. Section one was a revolutionary 
departure from the original constitutional ideal. It 
was an abrupt break with the past. This was inevi- 
table, because that section was intended to represent 
the results of the most radical of all proceedings — 
civil war. Yet a constitution formed at such a time 
must necessarily fail to express the normal life of the 
people. 

The physcal condition of the country was highly 
abnormal. Devastation and death were everywhere 
in evidence. The social, economic, and political life 
of the people was wrested from its natural channel. 
The social mind was wrought up to a high pitch of 
excitement. Brother had fought against brother, and 
the anger had not cooled. Intermingled wit]i the voice 
of debate could be heard cries for revenge and groana 
of suppressed hatred and despair. It was not a time 
for the making of a constitutional measure which 
should govern the future of the whole country. 

The method of its adoption was equally abnormal. 
It is not that the victorious North did not have the 
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right to U3e abnormal and extm-legal methods in deal- 
ing with the conquered territory. They could be il- 
logical if they chose. To say that the use of the Federal 
army in securing the adoption of the Amendment in 
the South was illegal, is of little force, since the North 
itself had tha power to adopt the Amendment and then 
force each former seceding State to submit to it as it 
was readmitted into the Union. But the fact remuns 
that the method was abnormal. Tbe South was 
considered in the Union de jure. The South, de facto, 
adopted the Amendment in 1868, State by State. But 
since the white people of inteUigence and property 

1\were disfranchised, the real South, which had rejected 
/the Amendment in 1S66, was unalterably opposed to 
that constitutional measure. How could it then be 
expected, when the life of the Southern people should 
Ibave returned to its normal channel, that the Amend- 
'ment should perform a natural function in their midst? 
I It would be a fundamental weakness in any consti- 
I tutional measure that the people to be most affected 
\ by it should have no voice in its adoption. This weak- 
ness is augmented if these people are proud and free, 
live together in one section of tlie country, and are 
opposed to tbe adoption of such a constitution. 

Constitutional law cannot be superimposed upon a 
people accustomed to self-government , It must grow 
up from the bottom. Herein the adoption of the 

(Amendment was undemocratic. It was an attempt 
by one section of the country to force its political 
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ideals upon another section. The whole South &nd1^ 
the border States, to say nothing of Ohio, New Jersey, 111 
Oregon, and California, expressed their disapproval. [I 
The Fourteenth Amendment did not represent the I 
deliberate expression of the will of the whole people. ' 
It was forced into the Constitution of the United States [^, 
before it had wrought itself into the constitution ofi 
the American people. It was not an outgrowth of the i 
common life. / 

The Fourteenth Amendment expressed no new ideals 
of law and justice. The guarantees of its first section 
are as old as Magna Charta. They were embodied 
in the State constitutions before the original Federal 
Constitution was adopted. At the time of the adop- 
tion of the Amendment these constitutional ideals were 
expressed in every State constitution in the Union and 
were regarded as sacred heritages from our Anglo- 
Saxon forbears. The one new thing about the Amend-i'l 
ment in this particular was that it shifted the guarantor]! 
from the State to the Federal Government. The States 
were not considered strong enough or safe enough to 
see that the fundamental guarantees of their constitu- 
tions were enforced. It was a reaction from the States' 
Rights theory. In effect, it was a repudiation of popular 
government. Whether such a step was then justified 
need not now be questioned, but whether it is valid/ 
for our own day is a matter of present interest. 

The greatest weakness revealed in the history of the 
adoption of the Fourteenth Amendment lies in the fact 
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ill that it was purely a party measure. It represented 
H the ideals of tlie radical wing of the Republican Party. 
This was miide no secret. On the contrary, it was a 
matter of pride to the Ilepublican Party that they 
gained the victory by their own strength. All told, 
the fight lasted nearly three years, during which time 
the Democratic Party, Nortli and South, opposed the 
I Amendment to a man. So far as the records show, not 
one single Democrat in a single State of the Union 
1 voted in favor of the adoption of the Amendment. 
[This cannot be said of any portion of the older consti- 
Itutional amendments. Many Democrats voted for 
(the adoption of the Thirteenth Amendment, and party 
I lines were not strictly drawn on any of the previous 
I twelve amendments or on the original Federal Consti- 
uution. An amendment to the organic law of the nation 
sliould be broad enough to appeal to the best element of 
all parties. Otherwise it will necessarily be defective 
in its operation. 
J In this summary of the history of the adoption of the 

(Fourteenth Amendment we have seen that it was a 
radical measure growing out of an abnormal situation 
and adopted by abnormal and extra-legal methods. 
We turn now to practical considerations. We have 
before us the judicial history of the Amendment from 
1868 to tile present time, and we are in a position to 
enter into a critical study of its operation in the hfe 
of the nation. What function does it perform, and 
what is the sphere of its operation ? 
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One of the first criticisms that presents itself is that t 
the Amendment is abnormal in its operation. Private) 
corporations are using it as a means to prevent the")^ 
enforcement of State laws. Since 1891 a majority of 
cases under the Amendment have involved a corpora- 
tion as the principal party. Out of a total of six hun- 
dred and four opinions by the Supreme Court sincer 
1868 involving the Amendment, three hundred and| 
twelve have been concerned with the corporations,' 
The increase of this kind of litigation runs parallel [( 
to the rise of the trust movement in America. At 
the 1909-1910 term of the Court, out of a total of 
twenty-six opiiiious rendered under the Amendment, 
twenty involved a corporation as the principal party. 

Tlie Fourteenth Amendment was not adopted to 
protect the corporations from State reforms. The 
great principles of English liberties therein enunciated 
had in mind the protection of the individual from 
oppression. Now we hear the criticism that it i3 
operating to shield the oppressor of the people. It was I 
adopted to protect the individual from the tyranny ofl 
his State; it is operating to prevent the State from] 
shielding its people. In 1868 there was no great cor- 
poration problem. The complex economic situation 
which we face to-day is of modern — almost sporadic 
— development. Organized capital has seized upon 
every device to strengthen its hands. The Fourteenth 
Amendment is the easiest of all constitutional meas- 
ures to invoke. In a country where economic activity 
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is SO iiitense and time so vital an element, it has been 
grasped as a sure measure of delay, with always the 
possibility of obtaining affirmative relief. The Amend- 
ment, though intended primarily as a protection to the 
negro race, has in tliese latter days become a constitu- 
tional guarantee to the corporations tliat no State action 
toward them can become effective until after years of 
litigation through the State and Federal courts to the 
Supreme Court of the United States, The course of 
the Amendment is running far away from its originally 
intended channel. Of all the cases under the Amend- 
ment before the Supreme Court during the past forty- 
three years, only twenty-eight opinions involved the 
negro race question. A lai^ majority of these were 
either frivolous or otherwise unimportant. 
, The Fourteenth Amendment gives to the Federal 

^ j Government undefined and illimitable control over 

I every phase of State activity. It throws into the 
hands of the Supreme Court of the United States more 
power over the States than does all the rest of the Con- 
stitution combined. Federal control exclusive of the 

I Fourteenth Amendment is already of vast proportions. 

' A mere enumeration of some of the separate grants of 

f power affecting State relations and of prohibitions on 
the States calls to mind tremendous possibilities. For 

■ example, the power to regulate commerce among the 
several States ; to establish post-offices and post-roads ; 

I to have complete jurisdiction and control over all 
Federal property in the several States. No State can, 
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without the consent of Congress, lay any duties on 
imports or exports, or any duty of tonnage, or divide 
itself into two or more States. No State can enter 
into any treaty, alliance, or confederation ; coin money ; 
emit bills of credit ; pass any bill of attainder or ex 
pod facto law ; or law impairing the obligation of 
contracts; or grant any title of nobility. Full faith 
and credit sliall be given in each State to the public 
acts, records, and judicial proceedings of every other 
State. The citizens of each State shall be entitled to 
all of the privileges and immunities of tlie citizens in 
the several States, To tliese may be added the Thir- 
teenth Amendment, prohibiting slavery, and the Fif- 
teenth Amendment, which forbids the denial of the 
right to vote in any State on account of race, color, or 
previous condition of servitude. 

This array of special powers and prohibitions would 
seem enough to give the Federal Government ample 
control over the affairs of the States. But in addition 
to all of these, the Fourteenth Amendment adds, 
" No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States ; nor shall any State deprive any person 
of life, liberty, or property, without due process of 
law ; nor deny to any person within its jurisdiction the 
equal protection of the laws." This one sentence, 
even under the present conservative interpretation 
given it by the Supreme Court, makes it the duty of 
that tribunal to pass judgment upon every form of 



14S THE POVBTEEVm AMEKDKEVT LSD TBZ STATES 



State 



-k^slatXTc, encntnT. administn- 



activTty — 

tive, or judicial — wUdi may be bro ugh t mto qnesticm 

by any person. It is not requiRd that socfi a pcnoo 

be a citiiien of the State. A fordgn corpontiao coows 

under this pnn'isMMi. Tliis is cairyii^ Federml super- 

visioD to an ertreme unthinkable to the fouDden td 

oar government and is detrimental to the normal derel- 

opOKDt of our people. It is too great an inroad oo IIk 

' I police power of the State. Local self-govetnmait Ees 

j at the very foundation of a free countr>-. The prtrate 

/ affairs of a community should be regulated by that 

I community without interference from the Federal 

'Government so long as national interests are Dot 

'directly affected. Hiis ideal of local government is 

one of our most precious heritages from an heroic past. 

It is the school in which self-control, independence, and 

liberty are bred. 

ITbis is not a question of bringing to life a dead States' 
Rights doctrine. It is dealing with a fundament^ 
principle of political scicuce. It is by no means a dead 
issue. On the contrary-, no student of public affairs 
can fail to see that the question of the relation of State 
functions to Federal control is one of the most vital 
problems in our body politic. These United -States 
cover a vast territory. From ocean to ocean and from 
the Lakes to the Gulf may be found almost everj- variety 
of !K>il and climate. Physical environment and his- 
torical traditions have given rise to a diversity of custom 
and manner, thought and speech. The occupations 
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of the people of the different sections are characterized 
by fundamental and permanent differences. While we 
are essentially one people along broadly nationalistic 
lines, one meets with a variety of local conditions and 
habits of life as one journeys from Maine to California 
or from Key West to Oregon. This very diversity 
makes local government essential to justice. The 
Supreme Court at Washington should not be required 
to pass upon these local questions. They should not 
be allowed to go beyond the supreme court of the State, 
Where the Federal courts interfere in the private affairs 
of a State to restrain a movement upheld by public 
opinion in that State, it is a blow to popular government 
and tends to breed disrespect and contempt among the 
people for Federal authority. The independence of 
the State governments needs to be encouraged, not 
discouraged. The weakness of our State legislatures 
has become a byword amongst us. This weakness 
is augmented by the operation of the Fourteenth 
Amendment, which hovers over their every action. 
Every law which they enact may be brought to the bar 
of the Supreme Court of the United States for final ad- 
judication. Under that amendment the State cannot 
exercise a single act of sovereign power. It invades 
her holy of holies. Her people cannot any longer 
govern themselves with independence and boldness. 

The Fourteenth Amendment h a paternal measure. 
It is the introduction of the principle of paternalism 
among a people whose genius is foreign to such a 
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/ political idesl. It has in it the germ whiuh may retard 
' their growth. Like all centralizing measures, it tends 
to reduce the life of the people to a dead level of uni- 
formity. In such a vast territory as the United States, 
occupied by a people who for centuries have been ac- 
customed to trust themselves in the regulation of their 
/ domestic affairs, the stimulus of local self-govern- 
[ ment is essential to their natural development. This 
supervisory effect of the Amendment is at present 
reduced to a minimum because the majority of the 
Supreme Court of the United States are composed of 
conservative jurists. In the hands of a Supreme Court 
' with radical centralizing views the Fourteenth Amend- 
I ment could become a rod of iron to beat the people 
, of the United States into one consolidated empire 
1 whose word of law, in matters light as well as weighty, 
should emanate from Washington. 
[ On what principle, then, does the Amendment rest ? 
Does it proclaim any new ideal of liberty ? We have 
! seen that it does not. The laws of every State have 
always guaranteed to all persons that life, liberty, or 
property shall not be taken without due process of 
law and that every one should have the benefit of the 
equal protection of the laws. These old phrases, 
hallowed by many memories among all people of Eng- 
lish stock, have always been cherished by the American 
people. Their incorporation into an amendment to 
the Constitution of the United States, prohibitory as 
to the States, proclaimed, not a new principle of liberty. 
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bpt a new method of government. The States were 
considered too weak or too capricious to see that their 
own fundamental law was enforced within their borders. 
One can readily understand this feeling in 1S6G, but it 
is a different matter in 1912. The practical effect 
of the operation of the Amendment has been simply to 
shift the court of final appeal from the State to tlie 
Federal Supreme Court, thus bringing to Washington 
for solution local domestic problems which are often 
bound up with the geographical and social environment 
of a State more than a thousand miles away. 

Logically and historically the State should be given 
the benefit of the doubt in these local matters. When 
the people of a State are confronted with a local condition 
and they enact laws to meet it which are upheld by the 
supreme court of that State, the matter is often carried 
onto the Supreme Court at Washington, where nine men, 
out of touch with the local situation, are compelled to 
decide it. This would seem perfectly plausible if 
abstract justice could be applied and all men could be 
made to see a problem in the same light. But there 
is no abstract — no perfect justice. What is right \ 
depends on the circumstances. The strongest argu- 
ment for the futility of the Fourteenth Amendment in 
this regard is that in practJcally every case of moment, 
where the supreme court of a State was reversed under 
it during the past forty-one years, a part of the Supreme 
Court of the United States agreed with the State court. 
Sometimes this was by a decision of four against five. 
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in which eveot the points of difference were so finely 
drawn that the final decision rested, not upon any great 
priDciple of law or justice, but upon the personal politi- 
cal biaj or governmental ideals of the majority of the 
members of the national Supreme Bench. And this 
i in face of the well-known principle laid down by that 
I court itself that no State law should be declared uncon- 
' stitutional unless it was manifestly so I It it were 
possible for the Court to adhere to that rule, it is hard 
to see how any State law could ever be declared null 
and void, granting to the people of the States patriotisni 
in their motives and intelligence in tlieir official action. 
/ The Fourteenth Amendment imposes upon the Su- 
preme Court an impossible task. In the nature of 
I things that tribunal cannot settle the local problems 
j which are constantly arising here and there throughout 
I this Union. 

This is not a plea for State sovereignty. The States f. 
of this Union were never sovereign. Neither is the [ 
Federal Government sovereign. Sovereignty ia now | 
and has always been inherent in the American people. ( 
They delegate and distribute sovereign power as they 
see fit. The Federal Government and the States have 
from time to time exercised such sovereign powers as 
have been given them by the people. To say that 
Appomattox settled forever the relations between 
the States and the Federal Government would be a 
contradiction of one of the fundamental principles of 
social evolution. Our national life is in process. We 
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are growing in every direction. As we grow we change. 
Neither the States nor the Federal Govemnaent are the 
same as they were even a decade ago. We are enn- 
tinually adjusting ourselves to meet new conditions. 
The development of our vast natural resources, with 
all of the attendant circumstances of manufacture and 
immigration, is causing great internal changes in the 
life of the nation. Externally we are constantly chang- 
ing our relations to meet the advance or decline of the 
nations of the earth. Still living in the vigor of our 
youth, we are the least static of all peoples. These very 
circumstances and conditions reader forever alive the 
great fundamental problem of American democracy 
— tlie relation of the States to the Federal Government 
in their respective spheres of activity. The Four-i 
teenth Amendment has been a vain attempt at a 
solution. 

Another serious criticism that may be brought 
against the Amendment is that it b a burden — an 
increasing burden to the Supreme Court of the United 
States. The labors of that tribunal, since the adoption 
of our colonial policy after the war witli Spain, have 
become more and more severe and difficult. Appeals 
from Hawaii, Porto Rico, and the Philippine Islands 
are coming up for final decision. The opening of the 
Panama Canal will create other new problems to be 
settled by judicial decision. Our increasing maritime 
activities are bringing up a larger number of appeals 
from the courts of admiralty. The rise of Uie trusts 
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and the attempts at Federal control and the enormous 
increase ot interstate commerce within recent years 
burden the Court with problems of tbc gravest nature. 
These are vital Federal questions, and, if the Supreme 
Court could devote all of its attention to their solution 
alone, it would still need more time than it now has at 
its disposal. Add to these questions the great amount 
of litigation before the Court under the Fourteenth 
Amendment, and we find the supreme tribunal of the 
nation groaning beneath a burden too heavy to bear. 
Each year there remains a larger number of cases on 
the docket untouched. The records of the appellate 
docket for the past ten years show tliat the Court dis- 
poses of an average of only four hundred and twenty- 
three cases per year. The number of cases disposed of 
remains about the same year by year. On the other 
band, the number of cases docketed is constantly on 
the increase. At the 1909-1910 term of the court there 
I remained undisposed of from the 190S-1909 term, four 
hundred and seventy-eight cases. Five hundred and 
three new cases were docketed during 1909-1910. 
Three hundred and ninety-Eve cases were di.sposed of, 
leaving five hundred and eighty-sut cases untouched. 
The 1911 term has begun with eight hundred cases 
left over from the previous years. Six hundred new 
cases will probably be added during the year. If 
four hundred cases are disposed of, there will remain 
one thousand cases with which the next term of the 
Court must begin. 
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Now the Fourteenth Amendment is the most fruitfujl 
source of litigation of any part of the Constitution, with 
the possible exception of the Interstate Commercel 
Clause. It brings before the Court hard and dehcate 
problems. It also brings much that is frivolous. Fed- 
eral questions may be raised under it in any Inferior 
State or Federal court. The Supreme Court is now 
rendering about thirty opinions each term on such 
questions. While this is not a large figure in itself, yet 
when it is remembered that the Court disposes of a 
large number of cases without rendering formal opin- 
ions, these thirty cases assume a larger proportion to 
the actual work done by the Court. It would be 
within reasonable Umits to say that they represent 
about twenty per cent of the entire business of the 
Court. They involve constitutional questions. No 
matter by whom or with what motive presented, it 
is the duty of the Court to gi\e them careful consid- 
eration. This puts the Supreme Court at the mercy 
of ambitious and unscrupulous lawyers. For the last 
twenty years litigation under the Amendment has 
steadily increased, over five hundred opinions being 
delivered. More than one-half of these dealt with the 
relations of the States to private corporations in their 
midst. 

During the early years of the operation of the Amend- 
ment the Supreme Court, seeing tlie trend of this liti- 
gation, openly rebelled against this bringing of the 
domestic affairs of the States before it for adjudication. 
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It commented more than once on the strange miscon- 
ceptions then existing concerning the scope of the 
Amendment. These complaints and warnings proved 
futile, and the litigation continued to increase with 
great rapidity, until to-day it occupies this large share 
of the time and attention of the Court. From present 
indications it will continue to increase. The potential 

I power of the Fourteenth Amendment has never been 
fathomed. Its capacity to induce litigation is far 

' greater than the actual cases show. It is capable of 
unlimited expansion. It may be used to bring to the 
bar of the Supreme Court of the nation every act of 
every State in the Union, be it administrative, execu- 
tive, judicial, or l^islative. 

/Another weakness of the Fourteenth Amendment as 
a constitutional ideal is that its terms are vague and 
indefinite. It is not possible to give to them even a 
working definition. The Supreme Court has attempted 
I no definition. Nobody knows what powers are given 
I to the Federal Government by the words, " No State 
shall deprive any person of life, liberty, or property, 
without due process of law." The Supreme Court 
has repeatedly declared that it can only be defined by 
the operation of the doctrine of stare decisis. This 
means that only the points presented by concrete cases 
under the Amendment shall be decided, so that, by the 
process of inclusion and exclusion, the precedents thus 
accumulated will in the course of time define every phase 
of the Amendment. This is in accord with a long-estab- 
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lishcd theory of English law, but it is an impossible 
ideal when applied to the Fourteenth Amendment. 
It would take centuries of litigation to accumulate 
enough precedents to establish a practical definition. 
We have seen that after more than forty years of the i 
operation of this principle of afore decisis the Court 
can still say that what is due process of law under 
the Amendment depends on the circumstances. 

The difficulty of defining the terms of the Amendment 
is fundamental and inherent. It is an attempt to 
formulate organic law. The Amendment seeks in a 
few vague phrases to give to the Federal Government 
supervisory power over every State in the Union in 
their attempts at tlie regulation of the changing customa 
and habits of life of their people. As a consequence, f 
the Amendment under the operation of the rule laidl 
down by the Supreme Court will always rem^ 
undefined. In the life of each commonwealth in the I 
nation, each day brings its problems new and difTerentJ 
from those of the past. No doctrine of precedents can 
ever define the channels through wliich the living social 
organism must express itself. 

This uncertainty of the meaning of the Amendment 
is no mere theory. It is a practical reality. Not 
only are the people ignorant of its scope as a constitu- 
tional measure, but the justices of the Supreme Court 
itself cannot agree on definitions even when concrete 
cases are presented. The long line of dissenting opin- 
ions forms a striking commentary on this point. Within 
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the past forty-three years the Court found itself divided 
on the question of Federal intervention under the 
Amendment one hundred and fifty-five times. This 
is more than one-fourth of the entire number of opinions 
rendered during that time under the Amendment and 
includes practically every important decision. 
. , In conclusion, we ask the question, Does the opera- 

X Ation of the Fourteenth Amendment measure up to 
the American ideal of efficiency ? Its adoption set in 
operation a vast amount of governmental machinery. 
For forty-three years it has been before the American 
courts. Its judicial history is an open book. Has the 

* tffort been worth while ? Does it serve to promote the 

Cce and prosperity of the republic ? Our study has 
wn that these questions must be answered in the 
negative. The amount of governmental acti\'ity under 
the Amendment is too great to justify the small results 
obtained. Out of six hundred and four cases in which 
opinions were delivered, fought through the several 
courts to the Supreme Court of the United States, 
j ( only fifty-five were decided in favor of the person or 
] , corporation that invoked the Federal intervention 
' ) against the States. Nine persons out of every ten fail 
to gain the relief sought under the Amendment. This 
tenth person is usually a corporation, as are also five 
of the other nine. The net results of the forty-three 
years of fitigation under the Amendment are fifty-five 
instances of restraint upon State action. Some of 
these were of little or no importance ; others involved 
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questions of State procedure and may be considered 
as technical ; and a few, more often with dissentingl 
opinions, declared null and void important elemental 
of State laws and constitutions. 

It has cost the American people a large amount of 
time and money to obtain these meagre results. It is 
doubtful whether any good was accomplished. Some, 
of the States, especially in the West, have been greatlyj 
humiliated by having their entire machinery of govern-J 
ment tied up by the corporations under the Amendment.', 
When the corporation comes out victorious, it is a 
doubtful victory. It is doubtful because it is gained 
at the expense of disappointment to the people of 
the State. It ia a set-back to popular government. 
This operation of the Fourteenth Amendment runs 
counter to the ideals expressed in the preamble to the 
Constitution itself. It does anything but promote 
domestic tranquillity. 

The Amendment is a stumbling-block to the American f 
people. It stands in the way of many important local \ 
reforms. It weakens and sometimes abrogates the J 
police power of the States, yet it gives no power to 
Congress to initiate affirmative legislation. As a cen- 
tralizing measure it is hopelessly ineflScient. Whatever 
may have been the intention of Congress in proposing 
the Amendment, as a practical means of Federal control 
it is wholly negative. Under its operation the Federal 
Supreme Court can restrain the States from acting in 
certain spheres, yet no branch of the Federal Govern- 
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' ment has the power to come in and do in a better way 
that which was proposed by the State. Herein the 
operation of the Fourteenth Amendment differa from 
that of the Interstate Commerce Clause of the Constitu- 
tion. Under the latter the Federal Government can 
through Congress initiate affirmative legislation to 
remedy those evils which the State had proposed to 
remedy, but was restrained by the Federal courts. Un- 
I der the Fourteenth Amendment the Federal Govern- 
ment can only restrain. It can propose no remedy 
of its own. It can suggest no remedy to the States. 
Thus there has grown up what is now being called 

' the Twilight Zone. It is a region between the States 
and the Federal Governments where commercial activity 
may go on without any governmental control. Those 
who operate there are outside of the pale of the law. 
The State is restrained by Federal authority from acting ; 
the Federal Government is powerless to act. This Twi- 
light Zone is greatly enlarged at present by the un- 
settled relations between the Federal Government and 
the States under the Interstate Commerce Clause of the 
Constitution. There is a possible remedy here, but as 
long as the Fourteenth Amendment remains a part of 
the Supreme Law of the Land, the Twilight Zone will 
ever be a shadow across the pathway of the American 
Repubhc. 

The operation of the Fourteenth Amendment is an 
economic waste. It does not produce results com- 
mensurate with the efforts put forth. The actual 
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money cost to the American people, to maintain the 
expense of litigation under the Amendment year by 
year, runs up into large sums. One of the chief efifects ) 
of the operation of the Amendment is to afford a means 
of delay to those who can afford to spend years in litiga- 
tion. The great corporations are here the chief bene- ' 
ficiaries. It is nearly always in order to raise the qiies- ( 
tion of the violation of the Fourteenth Amendment in 
the lower courts. This always means a delay of per- 
haps two or three years, and delay — even in the face 
of an adverse decision to the supposed aggrieved party 
— is always an advantage, often a victory. It is one 
of the least criticisms to say that it is a waste of time 
and money for the government to attempt to main-/ 
tain such a constitutional measure. 

The primary purpose of the adoption of the Four- 
teenth Amendment was to elevate the negro to a plane 
of equality with the white people and to protect him 
in his newly given rights. In its attempts to carry ' 
out this ideal, Congress was effectually restrained by 
the Supreme Court. Consequently, as related to the i 
negro race, the Amendment is negative and non-auto- I 
matic. It has failed of its purpose because there is no 
Federal power to enforce it, and because the negroes 
have not been qualified to gain for themselves the ideals 
which it seeks to enforce. When they do become so 
qualified, they will have no need of the Fourteenth 
Amendment. Of the few cases reaching the Supreme 
Court of the United States within the past forty years 
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involving the negro race question under the Amend- 
ment, in no single instance of importance has a State 
been restrained from enforcing its laws. 

In closing these criticisms on the Fourteenth Amend- 
ment to the Constitution of the United States, it seems 
fitting to quote the words of Pelatiah Webster, which, 
although spoken in 1783, state a living and fundamen- 
tal principle of jurisprudence: ''Laws or ordinances 
of any kind (especially of august bodies of high dig- 
nity and consequence), which fail of execution, are much 
worse than none. They weaken the government, ex- 
pose it to contempt, destroy the confidence of all men, 
native and foreigners, in it, and expose both aggr^ate 
Inxlies and individuals who have placed confidence in 
it to many ruinous disappointments which they would 
have escaped had no such law or ordinance been made.^ 

> Quoted from Hannis Taylor, Esq., The Genesis of the 
Supreme Court, in Case and Comment for June, 1911. 
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The foregoing studies into the history and the prac- 
tical operation of the Fourteenth Amendment reveal to 
us a situation highly unsatisfactory and of positive 
harmful tendencies. It is evident that some remedial 
steps should be taken. It would be most natural to 
suggest the repeal of the Amendment, but on account 
of the inherent difficulty of amending the Federal 
Constitution and by reason of the peculiar sentiment 
which still lingers around the War amendments, its 
repeal at this time can hardly be considered practicable. 

In order to attain the desired result it is not, however, 
absolutely necessary that the Amendment be repealed. 
In all cases arising under the Fourteenth Amendment 
the Supreme Court of the United States exercises only 
appellate jurisdiction. Under Article III, Section 2, 
of the Constitution it is the duty of Congress to pro- 
vide for and regulate tliis appellate jurisdiction with 
such exceptions as seem fit and proper. The Supreme 
Court can exercise no appellate jurisdiction except in 
those cases thereby provided. This principle was re- 
cently restated by Mr. Justice Moody in St. Louis & 
Iron Mt Ry. v. Taylor,' in which he said, "Congress 
" 210 V. 8. 292. 
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has regulated and limited the appellate jurisdiction of 
this Court over the State courts by Section 709 of the 
Revised Statutes, and our jurisdiction in this respect 
extends only to the cases there enumerated, even thou^ 
a wider jurisdiction might be permitted by the constitu- 
tional grant of power." The constitutional grant here 
referred to was the Fourteenth Amendment. Section 
709 of the Revised Statutes was enacted by Congress 
about fifty years ago and was recently reenacted to 
form Section 237 of the Judicial Code, which went into 
effect January 1, 1912. It reads as follows: — 

"A final judgment or decree in any suit in the high- 
est court of a State in which a decision in the suit could 
be had, where is drawn in question the vaUdity of a 
treaty or statute of, or any authority exercised under, 
the United States, and the decision is against their 
validity ; or where is drawn in question the validity of 
a statute of, or an authority exercised under any State, 
on the ground of their being repugnant to the Constitu- 
tion, treaties, or laws of the United States, and the 
decision is in favor of their validity; or where any 
title, right, privilege, or immunity is claimed under the 
Constitution, or any treaty, or statute of, or commission 
held, or authority exercised under, the United States, 
and the decision is against the title, right, privilege, 
or immunity especially set up or claimed, by either 
party under such Constitution, treaty, statute, com- 
mission, or authority, may be reexamined and reversed 
or affirmed in the Supreme Court upon a writ of error. 
The writ sliall liave the same effect as if the judgment 
or decree complained of had been rendered or passed in 
a court of the United States. The Supreme Court may 
reverse, modify, or affirm the judgment or decree of 
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such State court, and may, at their discretion, award 
execution or remand the same to the court from which 
it was removed by the writ." 

In addition to this jurisdiction over the States, the 
Supreme Court has, of course, appellate jurisdiction 
over all cases under the Fourteenth Amendment which 
have their origin in the inferior Federal courts. These, 
as we have seen, are comparatively few in number and 
consist chiefly of proceedings by way of injunctions, 
temporary or permanent, restraining the enforcement 
of State laws. They are, however, of prime importance, 
This jurisdiction is now regulated by Sections 262-266 
of the Judicial Code." Sections 262-265 are the re- 
enactments of Revised Statutes. Sections 716, 718, 719, 
and 720, Section 266 is new and supersedes the act 
of June 18, 1910. It went into effect January 1, 1912, 
and provides in effect that permanent injunctions re- 
straining State activity may be issued by a Federal 
court only when the petition has been heard by three 
judges, one of whom must be a circuit judge or a justice 
of the Supreme Court. Five days' notice must be 
given to the State officials, and two of the three judges 
must concur in granting the application before the 
writ of injunction can be issued. It is, however, pro- 
vided that a temporary injunction may be issued as 
heretofore by only one judge. 

These laws could be amended by Congress in many 

ways either to increase or to decrease litigation under 

' Se« Appendix A. p. 177. 
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the Fourteenth Amendment. For example, writs of 
error could be allowed to the party aggrieved in those 
cases where the courts of final jurisdiction in the States 
declare State laws violative of the Fourteenth Amend- 
ment. This would greatly increase the appellate 
jurisdiction of the Supreme Court under the Amend- 
ment. On the other hand. Congress could take away 
all such appellate jurisdiction from that tribunal by 
denying the right to writs of error to such State courts 
of final jurisdiction in all cases, and by denying to the 
Federal courts the power to issue writs of injunction 
against the States thereunder. This would, so long as 
such a law remained in force, amount to practically 
a repeal of the Ameadment. 

For practical reasons a middle ground is proposed, 
namely : — 

1. Limit the right to writs of error to the State 
courts, under questions involving the Fourteenth 
Amendment, only to those cases where the State court 
of final jurisdiction is divided on the question ; that is 
to say, not unanimous. If the State court of final 
jurisdiction is of the unanimous opinion that the State 
law or prodecure in question is not repugnant to the 
Fourteenth Amendment, then no writ of error shall 
be allowed. 

2. Prohibit to the Federal district courts, or to 
any of the Federal district or circuit judges, the power 
to assume, by virtue of the Fourteenth Amendment, 
jurisdiction of any injunction, habeas corpus, or any 
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other high or extraordinary proceedings by way of re- 
straint upon, or intervention into, the activities of 
the States. 

3. Provide that no State law or procedure shall be 
declared unconstitutional by the Supreme Court of 
the United States as being repugnant to the provisions 
of tiie Fourteenth Amendment except by a unanimous 
opinion of that Court. 

A bill has already been introduced in the Senate the 
provisions of which include the last-mentioned sug- 
gestion.' 

Such amendments by Congress to existing statutes, 
• though apparently radical, would be based upon both 
precedent and common sense and within the plain path 
of duty under the Constitution. 

In Hodges v. U. S.,' tlie Court made the following 
observation : "Notwithstanding the adoption of these 
three Amendments the national government still re- 
mains one of enumerated pmwers, and the Tenth 
Amendment, which reads, ' the powers not delegated to 
the United States by the Constitution, nor prohibited 
by it to tlie States, are reserved to the States respec- 
tively, or to the people,' is not shorn of its vitality." 
But this is just what has occurred. The practical 
operation of the Fourteenth Amendment is both sup- 
planting and devitahzing the Tenth .\mcndment. 

It would be a different matter if the Fourteenth 

Amendment presented to the courts only questions of 

' See Appendix D. p. 184. ' 203 U. S. I . 
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law, but this is not the case. As a rule, when the Su- 
preme Court declares a State law unconstitutional un- 
der the Amendment, what it really does is not to decide 
a question of law, but a question of governmental policy. 
The real question is not whether the legislation is legal, 
but whether it is wise and expedient, the criterion of 
wisdom being the opinion of a majority of the Supreme 
Bench. This is substantially the same conclusion 
reached also independently by Professor Henry R, 
Seager ' and by Professor Frank J, Goodnow * in recent 
studies. 

Thus five men have the power to declare null and 
void, on the ground of governmental policy, a State law 
which is upheld by four members of the Supreme Court 
of the United States; the unanimous opinion of the 
Supreme Court of the State ; the majority — or 
even unanimous — opinion of both houses of the State 
legislature ; and by the public opinion of the State 
at large. Had there been a rule requiring the unani- 
mous opinion of the Supreme Court before intervening 
in the affwrs of a State, only twenty-four instances of 
restraint would have been thus put upon the States 
since the adoption of the Amendment, the most of 
them being of minor importance. 

Now the Court has time and again expressly dis- 
avowed any intention of discussing or deciding matters 



> The Attitude oj American Court) (otoards Reatrietive I 
Ugiiiation, in Pol. Sci. Quor.. VoL XIX, p. 589. 
•iSoctot Reform and the ConatUution, p. 247. 
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of policy. It operates on the theory that its function 
is to decide only matters of law. This has beeji im- 
possible to carry out iii practice. Every question of 
constitutional law involves in itself a question of gov- 
ernmental pohcy, and the Court, under present rules 
of procedure, is in duty bound, in the last analysis, to 
decide whether the law in question is itself reasonable 
and wise. 

To prescribe a rule requiring the Supreme Court 
to be unanimous in its opinion when declaring a State 
law unconstitutional under the Amendment would be 
in harmony with the principle upon which the Court is 
presumed to operate. In Munn v. Illinois,' the Court, 
through Chief Justice Waite, spoke as follows : " Every 
statute is presumed to be constitutional. The courts 
ought not to declare one to be unconstitutional unless 
it is clearly so. If there is doubt, the express will of 
the legislature should be sustained." Again, in Halter 
B. Nebraska,* Mr. Justice Harlan, speaking for the Court, 
said : " In our considerations of the questions pre- 
sented we must not overlook certain principles of con- 
stitutional construction, long ago established and stead- 
ily adhered to, wliich prtxilude a judicial tribunal from 
holding a legislative enactment. Federal or State, un- 
constitutional and void, unless it be manifestly so." 
This is the settled doctrine of the Court. 

Surely then a law is not clearly and manifestly un- 
constitutional when one or more of the members of the 
' 94 U. S. 123. ' 205 U. 8. 40. 
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Court itself have serious doubts as to the question I 
Upon this principle laid down by the Court a State 
law could only be declared void when the opinion of the 
Court was unanimous. In practice the Court does not 
adhere to this principle. Apart from State laws de- 
clared unconstitutional by a majority opinion only, 
under other clauses of the Federal Constitution, there 
have been thirty-one such cases under the Fourteenth 
Amendment alone. These include the New York law 
regulating the hours of labor in bake shops, by a de- 
cision of five to four ; the Oklahoma natural gas law, 
by a decision of six to three ; the Kansas corporation 
charter fee law, by five to four ; a similar law for Alabama 
and for Arkansas, each declared unconstitutional by a 
decision of six to three ; railroad rate laws of Minnesota 
and Michigan, each also by six to three.^ These are 
all cases of vast importance, and the dissenting opinions 
are not only replete with legal learning in advocating 
the validity of the State laws in question, but they also 
sound the notes of warning to the republic at the 
gradual encroachments of the Fourteenth Amendment. 
This is certainly evidence enough of the doubt of the 
unconstitutionality of such laws. The strongest criti- 
cisms of the Supreme Court of the United States in 
this regard come, not from the public or the press, 
but from the members of that Court itself. 

As to the proposal to prohibit Federal injunctions 
altogether under and by virtue of the Amendment, only 
* For those and further citations see Chapter VII. 
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a word need be said. We have elsewhere in thi3 study 
attempted to show the e^-ila of such practice. The 
frequent resort to this high and extraordinary proce- 
dure ia the Federal courts gives evidence of a distrust 
of the State courts and of the people of the State. It 
is furthermore an attempt at a short cut to justice. 
Instead of seeking rehef in the State courts, the Federal 
courts are resorted to that State action be immediately 
restrained. Chief Justice Fuller, in a dissenting opin- 
ion in Prentis v. Atlantic Coast Line,' in commenting 
on this situation, spoke as follows: "Power grows by 
what it feeds on, and to hold tliat State railroad com- 
panies can take their chances for fixing of rates in accord- 
ance with their views in a tribunal provided for that 
purpose by State constitutions and laws, and then if dis- 
satisfied with the result, decline to seek a review in 
the highest court of the State, though possessed of the 
absolute right to do so, and invoke the power of Federal 
courts to put a stop to such proceedings, is in my opin- 
ion utterly inadmissible and of a palpably dangerous 
tendency." Mr. Justice Harlan concurred in these 
sentiments. Yet are we not driven to admit the mel- 
ancholy fact that such procedure by the railroads has 
almost reached the dignity of established custom? 
It has become the ordinary thing for the railroad com- 
pany to seek a Federal injunction against the State 
when the only question involved is the reoaonableness 
of the intra-State rate. 

'211 U.S. 237. 
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The proposals to require unanimous opinions of the 
Supreme Court before declaring a State law unconsti- 
tutional, and the prohibition of Federal injunctions, 
under the Amendment, would give to the States 
greater protection and would insure the stability of their 
laws, but litigation under the Amendment would not 
necessarily decrease. There would remain the same 
motive for and the same possibility of delay. Writs of 
error to the State courts would be sought then as now 
— regardless of the fact that the chances of restraining 
State activity would be greatly lessened. 

The other proposal — to limit the possibility of writs 
of error from the Supreme Court of the United States 
to the State courts of final jurisdiction, to those cases 
only in which such State courts are not unanimous in 
their opinion as to whether the Fourteenth Amend- 
ment has been violated by the State — would greatly 
decrease the possibility of future litigation. It would 
allow appellate proceedings to the Federal Supreme 
Court only in those cases where the State Supreme 
Court is in doubt as to the constitutionality of the law 
or procedure in question. This would not be radical 
legislation by Congress. It would be complementary 
to the laws already enacted. As has been shown, it 
is the duty of Congress to regulate, as it sees fit, the 
appeUate jurisdiction of the Supreme Court. The 
laws now in force do not allow the aggrieved party 
to seek a writ of error from the Federal Supreme 
Court when the State Supreme Courts declare a law 
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or procedure unconstitutional by virtue of the Four- 
teenth Amendment. State action is final when its 
highest court annuls a law as being repugnant to 
the Amendment, even though it does so by a bare 
majority. 

In view of the undesirable character of the litiga- 
tion under the Amendment at the present time, why 
not make State action final when the unanimous opin- 
ion of its highest court declares that the State law or 
procedure in question is not repugnant to the Amend- 
ment — that is to say, is just and reasonable ? There 
is no real Federal question involved in cither case. In 
the light of our constitutional history, it is perfectly 
clear that the present privilege of litigants to set up 
in the courts as Federal questions a vast array of purely 
local State problems, is almost entirely fortuitous and 
is contrary to the fundamental principles of our govern- 
ment. 

The effect of enacting these or similar proposals into 
law would, by reducing the amount of litigation under 
the Amendment, rchevc the Supreme Court of a great 
burden both of work and of an unsought and unwel- 
comed responsibility. It would lessen the time and 
expense of htigation. It would render the State taws 
more certain, both substantively and adjectively, thus 
clarifying the Twilight Zone. It would enable the 
State to provide with freedom and independence for the 
health, morals, and safety of its people and for their 
peace, happiness, prosperity, and common welfare. 
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It would bring us into a more consistent harmony with, 
not only the ideals of the founders of this republic, but 
also with the long line of Anglo-American constitutional 
achievement. It would^ in a proper measure, restore 
home rule to the States. 
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THE TEXT OF THE JUDICIAL CODE OP 1912 
RELATINQ TO INJUNCTIONS 

Section 262. The Supreme Court and the district 
courts shall have power to issue writs of scire fadat. 
The Supreme Court, the circuit courts of appeals, and 
the district courts shall have power to issue all writs 
not specifically provided for by statute, which may be 
necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the usages and principles of law. 

Section 263. Whenever notice is given of a motion 
for an injunction out of a district court, the court or 
judge thereof may, if there appear to be danger of irrep- 
arable injurj' from delay, grant an order restraining the 
act sought to be enjoined until the decision upon the 
motion ; and such order may be granted with or with- 
out security, in the dist-retion of the court or judge. 

Section 264. Writs of injunction may be granted by 
any justice of the Supreme Court in cases where they 
might be granted by the Supreme Court ; and by any 
judge of a district court in cases where they might be 
granted by such court. But no justice of the Supreme 
Court shall hear op allow any application for an injunc- 
tion or restraining order in any cause pending m the 
circuit to which he is allotted, elsewhere than within 
such circuit, or at such place outside of the same as the 
177 
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parties may stipulate in writing, except when it cannot 
be heard by the district judge of the district. In case 
of the absence from the district of the district judge, 
or of his disability, any circuit judge of the circuit in 
which the district is situated may grant an injunction 
or restraining order in any case pending in the district 
court, where the same might be granted by the district 
judge. 

Section 265. The writ of injunction shall not be 
granted by any court of the United States to stay pro- 
ceedings in any court of a State, except in cases where 
such injunction may be authorized by any law relating 
to proceedings in bankruptcy. 

Section 266. No interiocutory injunction suspend- 
ing or restraining the enforcement, operation, or execu- 
tion of any statute of a State by restraining the action 
of any officer of such State in the enforcement or execu- 
tion of such statute, shall be issued or granted by any 
justice of the Supreme Court, or by any district court 
of the United States, or by any judge thereof, or by any 
circuit judge acting as district judge, upon the ground 
of the unconstitutionality of such statute, unless the 
application for the same shall be presented to a justice 
of the Supreme Court of the United States, or to a 
circuit or district judge, and shall be heard and deter- 
mined by three judges, of whom at least one shall be a 
justice of the Supreme Court, or a circuit judge, and 
the other two may be either circuit or district judges, 
and unless a majority of said three judges shall concur 
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in granting such application. Whenever such applica- 
tion as aforesaid is presented to a justice of the Supreme 
Court, or to a judge, he shall immediately call to his 
assistance to hear and determine the application two 
other judges: Provided, kowsver. That one of such 
three judges shall be a justice of the Supreme Court, 
or a circuit judge. Said application shall not be heard 
or determined before at least five days' notice of the 
hearing has been given to the governor and to the 
attorney-general of the State, and to such other persons 
as may be defendants in the suit; Promded. That if 
of opinion that irreparable loss or damage would result 
to the complainant unless a temporary restraining 
order is granted, any justice of the Supreme Court, 
or any circuit or district judge, may grant such tempo- 
rary restraining order at any time before such hearing 
and determination of the application for an interlocu- 
tory injunction, but such temporary restraining order 
shall remain in force only until the hearing and deter- 
mination of the application for an interlocutory injunc- 
tion upon notice aa aforesaid. The hearing upon such 
application for an interlocutory injunction shall be 
given precedence and shall be in every way expedited 
and be assigned for a hearing at the earliest practicable 
day after the expiration of the notice hereinbefore 
provided for. An appeal may be taken direct to the 
Supreme Court of the United States from the order 
granting or denying, after notice and hearing, an inter- 
locutory injunction in such case. 
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THE TEXT OF THE WAR AMENDMENTS 

Abticle XTTT 

Section 1. Neither slavery nor involuntary servi- 
tude, except as a punishment for crime whereof the 
party shall have been duly convicted, shall exist within 
the United States, or any place subject to thdr juris- 
diction. 

Section 2. Congress , shall have power to enforce 
this article by appropriate legislation.^ 

Abticle XIV 

Section 1. All persons bom or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immu- 
nities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned 
among the several States according to their respective 

> Proclaimed to be in force December 18, 1865. 
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numbers, counting the whole number of persons in 
each State, excluding the Indians not tased. But 
when the right to vote at any election for the choice 
of electors for President and Vice President of the 
United States, Representatives in Congress, the Exec- 
utive and Judicial officers of a State, or the mem- 
bers of the Legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one yeara 
of age, and citizens of the United States, or In any way 
abridged, except for participation in rebellion, or other 
crime, the basis of representation therein shall be 
reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male 
citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Repre- 
sentative in Congress, or elector of President and Vice 
President, or hold any office, civil or military, under the 
United States, or under any State, who, having pre- 
viously taken an oath, as a member of Congress, or 
as an officer of the United States, or as a member of 
any State legislature, or as an executive or judicial 
oflScer of any State, to support the Constitution of the 
United States, shall have engaged in insurrection or 
rebellion against the same, or given aid or comfort to 
the enemies thereof. But Congress may by a vote of 
two-thirds of each House remove such disability. 

Section 4. The validity of the public debt of the 
■ United States, authorized by law, including debts 
incurred for payment of pensions and bounties for 
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services in suppressing insurrection or rebellion, shall 
not be questioned. But neither the United States 
nor any State shall assume or pay any debt or obliga- 
tion incurred in aid of insurrection or rebellion against 
the United States, or any claim for the loss or emanci- 
pation of any slave; but all such debts, obligations, 
and claims shall be held illegal and void. 

Section 5. The Congress shall have power to en- 
force, by appropriate legislation, the provisions of this 
article.* 

Article XV 

Section 1. The right of citizens of the Unitfed States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or 
previous condition of servitude. 

Section 2. The Congress shall have power to en- 
force this article by appropriate legislation.^ 

> Proclaimod to be in force July 28, 1868. 
« Proclaimed to be in force March 30, 1870. 
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The purpose of thia bill is not to allow one, two, three, or 
four meiobera of the Supreme Court to overrule eight, seven, 
aix, or five members of that distinguished branch of our gov- 
ernment, but, rather, to enable one, two, three, or four mem- 
bers of that court to prevent eight, seven, six, or five members 
from DvemiUng the wishes of the nation as expressed through 
Congress or the wisheB of a sovereign State as expressed by its 
electorate or by its legialature. 

Rbuabks of Hon. Jonathan Bourne, Jr., of Oregon, 
IN THE Senate op the United States, Monday, 
Adgdbt 14, 1911 

Mr. BomtNii said : — 

Mr. President r I introduce a brief bill and will ask to have 
it read in order that it may appear in the Congresmonal 

The biU (S. 3222) to provide rules for speedy and final de- 
daion of questions concerning the const! tutionahty of national 
and State laws and constitutional provisions and for the inter- 
pretation and construction of the Federal laws and Constitu- 
tion was read the first time at length, as follows : — 

Be it enacted, ek.. That in any action, suit, or proceeding 
in the Supreme Court of the United States when the consti- 
tulionaUty of any provision of a Federal or State law, or of a 
State constitution, shall be drawn in question or decided, the 
constitutionality thereof shall be sustained unless the Supreme 
Court, by unanimoiLs decision of all its members qualified to 
sit in the caui«, shall determine that the provision in con- 
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troversy is not authorized or ia prohibited by the ConBtitution 
of the United States. That in any action, suit, or proceeding 
in the Supreme Court when the meaning, interpretation, or 
construction of any language of any Federal law or of the 
Constitution of the United States shall be drawn in question 
or decided, the same shall be interpreted and construed 
literally as the words are commonly understood in everyday 
use, unless the Supreme Court, by unanimous decision of all its 
membcre quahfied to sit in the cause, shall decide that such 
hteral interpretation ia not the true expression of the legislative 
intention and meaning in the language in controversy. 

Section 2. If any inferior Federal court, commisaon. or 
tribunal shall decide in any case that any provision of any 
such Federal or State law or provision of a State constitution 
is not authorized or ia prohibited by the Constitution of the 
United States, or shall interpret or construe the meamng of 
any language of any Federal law or constitutional provision to 
be different from its literal verbal statements as the words are 
commonly understood in everyday use, it shall be the duty of 
said lower court, commission, or tribunal to forthwith certify 
said quetition of constitutionality, meaning, interpretation, or 
construction to the Supreme Court of the United Stat«3 for 
final decision. Every such Federal inferior court, commis- 
aon, and tribunal is hereby authorized, in the discretion of the 
members thereof, to certify any such question to the Supreme 
Court of the United States for decision in advance of the trial 
of the cause on the meriU in said lower court, commission, or 
tribunal. The United States Department of Justice shall 
pay all the necessary expenses ana costs of presenting every 
such question in the Supreme Court of the United States. 
It shaft be the duty of the Supreme Court to advance every 
such cause over all other causes on the docket not directly 
involving the coostitutionaUty, meaning, interpretation, or 
construction of any such act, law, or constitutional provision. 

Mr. BouRNB. Mr. President, I shall not at this time pre- 
sent an argument upon this bill. The purpose of the meas- 
ure will, I think, be readily apparent. The Congress of the 
United States is one of the coordinate branches of our gov- 
ernment. A very considerable number of the Members of 
both Houses of Congress are teamed in the law, and some of 
them are lawyers of considerable renown. In each House 
there is a Couunitlee on Judiciary, composed of the strongest 
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and ablest lawyers in each body, which coininitl«es ^ve pai^ 
ticular study to constitutloaal questions ari^g when proposed 
laws are under consideration. 

Because Congre^ is a coordinate branch, and because of 
the careful attention the Members of Congress ^ve to con- 
stitutional questions arising regarding legislation, it has been 
held by the United States Supreme Court that no act of Con- 
gress should be held to be in violation of tiie Constitution unless 
the conflict appears beyond reasonable doubt. Thus the Court 
said m Ogden r. Saunders (12 Wheat. 269) : — 

It ia but a decent respect due to the wisdom, the integrity, 
and the patriotism of the legislative body by which any law 
is passed to presume in favor of its validity until its violation 
of the Constitution is proved beyond al) reasonable doubt. ■ 

The Supreme Court has, however, in numerous instances 
held to be unconstitutional acta of Congress which some of the 
members of the Supreme Court believed to be entirely in hai^ 
mony with oiu* fundamental law. In cases such as this there 
certainly existed a very substantial doubt whether the meas- 
ure in question was in fact in contravention of the Constitu- 
tion. 

In my opinion, unless a State law or an act of Congress is 
so clearly uncoustitutiouai that the Court will be unanimous 
in so declaring, the decision of the Court should uphold the 
validity of the act. 

I think it is generally conceded there is no express authority 
for the Supremo Court's exercise of power to declare a law 
unconstitutional. This power has been assumed by the Court 
as an incident of the exercise of the powers expressly con- 
ferred. I believe it is within the power of Congress to pre- 
scribe the number of concurring judges necessary in arriving 
at a decision which shall constitute the decidon of the Court. 
The first section of the bill I have offered requires that where a 
State law or an act of Congress is declared unconstitutional 
the court must be unanimous. One dissenting vote will estab- 
lish the existence of a reasonable doubt. It also provides 
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that the language of an act must be construed literally unless 
the Court, by unanimous deciaon, rule otherwise. 

Regarding the second section of the bill, I wish merely to 
say that it is important that every constitutioaal question be 
detennined at as early a date as possible by the hi^est court 
in the land ; and, therefore, when any Federal or State law la 
held unconstitutional by an inferior Federal court, the ques- 
tion should be immediately certified to the United States 
Supreme Court. 

The purpose of this bill is not to allow one, two, three, or 
four members of the Supreme Court to overrule eight, seven, 
ax, or five members of that distinguished branch of our gov- 
ernment ; but, rather, to enable one, two, three, or four mem- 
bers of that court to prevent eight, seven, dx, or five of its 
members from overruling the wishes of the nation, as ex- 
pressed through Congress, or the wishes of a sovereign State, 
as expressed by its electorate or by its legislature. 

I have requested that the bill be priuted in the Record, 
and have made this explanation in the hope that the subject 
will be (^vcn discussion by both the tsJty and the legal fra- 
ternity before it comes up for consideration before the Judi- 
clary Committee, to wliich I ask that it be referred. 
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CHBONOLOOICAL TABLE OF CASES DECIDED BY 
THE SUPREME COURT OP THE UNITED STATES 
UNDER THE FOURTEENTH AMENDMENT' 

OciOBKB Tkbm, 1872 

Ths Slauohteb House Cases 16 Wall. 36 

BradweU 9. minois 16 Wall 30 

OcTOBEB Tebic, 1873 

Bartemeyer v. Iowa 18 Wall. 129 

OcTOBEB Tebic, 1874 

Minor v, HapperseU 21 Wall. 162 

OcTOBEB Tebm, 1876 

Walker f. Sauvinet 92 U.S. 90 

Kennard v. Louisiana 92 U. S. 480 

U. S. V, Cruikshank etal. 92 U. S. 542 

State Railboad Tax Cases (Illinois) 92 U. S. 575 

OcTOBEB Tebm, 1876 

MuNN V, Illinois 94 U. S. 114 

OcTOBEB Tebm, 1877 

McMillen v. Anderson 95 U. S. 37 

Pearson v. Yewdall 95 U. S. 294 

Davidson v. New Orleans 96 U. S. 97 

Raiboad Co. v. Richmond 96 U. S. 521 

^ The more important cases are printed in small capitai^ 
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Adultery penalty tor, 64. 
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corporation tax of. 97; 
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qucetioD of sanity in. 32 ; 
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ratclawBof. 131. 


tranduse tax in. 96; ^H 
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regulation of graveyards, 33. ^^1 
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AatJ-tniM legiilation, 87. 


Chicago Traction Co., taxation ^H 




of. 93, ■ 


Aikanwa, 
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Bakbbies. regulation of labor in. 
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regulaUon of. 34 : 
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Sunday cloang of, 32. 
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Berlin. Univerdty of. 128. 
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from, 119. ^H 
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Civil War. ^H 


Border Statea, 


changed legal atatua of negro, ^H 


race question in, 38 ; 
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height of buildiuga in, 32. 
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See alio Negro Race. 
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compleiity of the problem. 148 ; 


Confederacy, dcbto ol. 8. 
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of. 129. 130; 
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power to regulate appeals to 
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radical ideal lor the Amend- 
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ment, 10 ; 


attitude of, in the North, 12; 


radical ideal for the Amend- 


dcBtruction of, in the South, 1 1 ; 






Court, 21-23; 




reatraincd from entorcins the 


the Amendment, 12, 14, 




144; 
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ment deSncd. 07, 68. 


HUmmaTy of {[mundH of oppooi- 
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tion to the Amendment, IB. 
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cited. 170 ; 




diacuxacd, ISl. 152; 


Fourteenth Amendment. Fil- 






S3; 


cess of Law, Equal Protoo- 




lion of the UwB. etc. 


prevalence of, 119, 167. 188. 


Constitutioual Law. 


Doc hite. damages lor, 33, 34. 




Dog tax, 31. 


nature gf, 139, 140, 112, 143; 


Duo process of Uw clause. 


relationship to governmental 


diacueaion of, 26, 106, 114. 


poUcy. 160 ; 


1*J4; 




involved in Utisation, 84, 85, 


Contract, liberty of. 86, 136. 


86. 87. 88, 89, 90. 91. 92. 


Contract clause. 


03. 94. 05, 98, 99, 100, 101. 


diacuwed, 130; 


102, 103, 104. 121, 122. 
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Federal intervention. 


Eminent dumiun. 29. 
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EnJorpenient aoU. 16. 49. 64. 


diMU»8ed, 136; 


Euglnnd, common law doctrine 


historical rftsumS. 107, 108; 




in bebalf of corporatiouii. 158; 




principle of. stated. 109; 


EogliBh UbCTliea, 77, 145. 150. 


«ummaiT of. 106. 




Federal judiciary, reform of. 132. 




Folural property, coutrol of, 140. 






involved in UtigaUon, 87, 8fl, 


27. 


03, S4. 96, 96. 97. 99, 101, 




102. 103. 104, 121. 122. 


adoption of, thought uoneoes- 




aary. 11; 


Falldbook, laniOATioK Dibtbict 


involved, 64. 66; 
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mentioned, 147. 


Federal Army. UBO of. 142. 


Fire, damage by, 122. 


Federal control. 




eriticiamof, 148; 






of adopUoo of, HO ; 


extent of, 146, 147 ; 




neEHtive in effect. 169. 




Fedend couHa, 






aim*, of FedP7Bl injunctiona 




under. 170, 171; 






16, IT: 


132, 133; 


injUDcUoneiD. EO; 


anti-truBt legialation void un- 


iury iwrviee in. 17. 


der. 87 ; 


Fedend Ooveniment. 


block iQ local reform*, 150, 


coDtrsJiiation of. 4. 9. 46 ; 


100; 




burden to Supremo Court, 


11; 


153. 154. 155. 156; 


evolution in, 153; 


cause of adoption of. 128, 127; 


inlerventloD in behalf ot 






161; 


limitation of power of. 68; 




peteroaliamof. 20; 


comporiaon with IntersUto 


power over tlio SUtea. 140. 


Commerce Clause. 137; 


147; 




railroad sranta. 30 ; 




relBtionabip of the Btatca to. 


under, 86. 87 ; 


116. 






127, 128. 129; 


liy railroads. 171; 






ideal. 1 40-102; 


iiBUBl, H5, 87, MS, ti9, 90. Q5. 


disHentiug opinions under. 119- 


97, 1(11, mz. 103. 104; 


124; 
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Fourteenth Amendment, eont, 

early interpretation by Su- 
preme Court, 21-27; 

economic waste of, 160, 161 ; 

eminent domain affected by, 
85,86; 

encroachment of, on State func- 
tions, 34, 35 ; 

enforcement acts under, 16- 
19; 

evaluation of, 108, 114, 137, 
138; 

expressed no new ideals, 143; 

failure of stare decitia to define, 

156, 157 ; 

Federal intervention in behalf 
of negro race under, 92 ; 

Federal intervention under, 81- 
104; 

final adoption of, 7 ; 

futility of stare deciHs under, 
124; 

future operation discussed, 108, 
109; 

gives undefined power to Fed- 
eral Government, 146; 

harmful tendencies of, 163 ; 

historical r68um6 of adoption 
of, 140-144 ; 

importance of stare decisis to, 
111, 112; 

indcfiniteness of, 112; 

inefficiency of, 158, 159 ; 

inherent difficulty of defining, 

157, 158; 

introduced in the House, 3 ; 
litigation in behalf of negro 

race under, 41-62; 
Magna Charta of organised 

capital, 138; 
misconception concerning, 26, 

27; 
motive for adopting, 7-11 ; 
no longer a Southern question, 

37; 
not an outgrowth of the 

common life, 143 ; 
operation of stare decisis un- 
der, 116; 
opposition of Democratic Party 

to. 12-15 ; 



opposition to, in the South, 5, 

6; 
party measure, 144 ; 
passed by Congress, 4; 
paternalism under, 149, 150; 
phases of negro proUem re- 
lated thereto, 63, 68; 
policy of Supreme Court as 

to definition of, 112; 
potential restraint on States 

of, 76 ; 
present relation to the South. 

36-40; 
presumption of death set aside 

under, 84; 
proposed remedies oonceming, 

163-173 ; 
pul^c health law affected, 86; 
radical measure, 140; 
regulation of public service 

companies under, 97-104 ; 
relation of adoption of, to 

negro race, 42-45; 
relation to the corporations, 

127-138; 
relation to the negro race, 

160, 161; 
relation to the West, 39, 40; 
**rule of reason" under, 168; 
scope of, defined and discussed, 

29-35; 
section one quoted, 43 ; 
section five quoted, 43; 
sections two, three, and four 

discussed, 8, 9 ; 
service of process annulled 

under, 85; 
shield to corporations, 145, 

146; 
State taxation annulled under, 

92-97 ; 
task imposed on Supreme 

Court, 152 ; 
Twilight Zone under, 133- 

137, 160; 
used to block State reforms, 

40; 
vagueness of, 156, 157. 
See also Due Process of Law, 

and Equal Protection of the 

Ijaws. 
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tuatioD ot notes in. 94. ^^H 


147. 
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Gamblino, lawB conceraing, 32. 
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discussion of, 130 ; ^^M 
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btigation under, 165; ^^H 
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Twil>i[ht Zone under. 137. 160. ^^M 
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Jim Cnow Law. 66. ^H 
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^B 100. 


roads to cut, 32. ^^H 


^H Grovoyords. regulation at. 33. 
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Juritv. right of nt^grors to ait on, ^^H 




73. See alio Negni Race. ^^M 
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Kansas. ^^M 


^ Hadley. A. T., quoted. 128. 


choi'ter tees in. 96 ; ^^H 


Halter ». Nebraska. 169. 




H&rlBn, J.. 
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diivrnt dt«d, 171; 


statute of, 122. ^^| 


diwonting opinion quoted. 110, 


Kentucky. ^H 


■ 123; 


Berea Coileite case. 70; ^^H 


^m opinion quotfd,nt). 169. 


eminent domain in, 86; ^^^H 


^H Huwaii, nppeulH from, 153. 


n>gulation of nulrouds in, 101 ; ^^1 


^^1 Historical trodiliona in the Statee. 


regulation of railroad rates in, ^^H 


^1 148. 


103; ^H 


^H Hodgefl*. U.S.. 167. 




^H Holmea, J., disKOtins opinion 


taxation ot whiskey in. 94. ^H 


^H quoted, 118. 


Ku Klux Act. ^^H 


^M Home rule advocated. 173, 174. 




^^1 Houses of ill fame, ■egrngutiou 


passed, 16; ^^H 


^H of, 32. 


purpose of. 17; ^H 


^H Human HEbta diacuoMd. 137. 


synopsU of. 17. 18. ^^M 




Ku Klux man. law against, 18. ^H 
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^H Dietfaodof hanginein. 32; 




^H she^p Entiing in, 33. 


86, 13S. ^^H 


^H Hlinoia. 


l.<^datioD. relation of Suprcme ^^1 


^H anti-trust legislation in, 87; 


Court In, 168. ^^H 


^H trial procedure in, 33. 


I^hner >. New York. 135. ^^1 


^^M ImmiBration, iucruase of, 163, 


Los Angeln, ordinance of. 83. ^^1 
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Louisiana, 
dog tax in, 31 ; 
regulation of insurance oom- 

panios in, 98 ; 
taxation of credit notes in, 05. 

McKenna, J., diasent cited, 118. 
Magna Charta, relation of the 

Amendment to, 143. 
Manufacture, development of, 

153. 
Massachusetts, 

case from, cited, 72 ; 
vaccination in, 32. 
See also Boston. 
Medicine, regulation of practice 

of, 32. 
Memphis, ordinance of, 00. 
Michigan, 
dog bite in, 33 ; 
practice of medicine in, 32; 
regulation of railroad rates in, 
104. 
Miller, J., opinion quoted, 21, 

20, 45. 
Minn. & St. L. R. R. Co. v. 

Beckwith, 128. 
Minnesota, 

barber shops in, 32; 
rate laws of, 131 ; 
regulation of railroad rates, 
101, 102. 
Mississippi, extradition of negro, 

64. 
Missouri, 

extradition proceedings, 64 ; 
woman suffrage in, 33. 
Mo. Pan. Ry. v. Humes, 25. 
Moody, J., opinion quoted, 114, 
163. 

Nebraska, 

freight rate law, 134 ; 

groin elevators in, 100; 

regulation of railroad rates, 
103 ; 

use of flag in, 33. 
Negro race, 

attempt to limit litigation to, 
24. 20, 28 ; 

attitude of Supn*me Court, 37 ; 



dtiieiialiip of, 77, 78, 79. 

dvil richta of » 160; 

odor line in Civil Rii^ta Act 

19; 
discrimination acainst, 64 ; 
devation of, ; 
exdusion from juries, 65, 66: 
Federal intervention in behalf 

of, 76, 83, 92 ; 
increase of, 63 ; 
influence on organic law, 41 ; 
litigation in behalf of, 129; 
Magna Charta of. 77 ; 
negro lawyers, 74; 
potential restraint on Stata 

in behalf of, 76 ; 
protection by the States, 80; 
protection of, 126, 145; 
race question in politics, 43; 
racial adjustment in the South. 

80; 
relation to jury asrstem, 73, 

74, 75, 76 ; 
suffrage of, 8, 11. 
See also Color Line. 
New Hope, Peun., ordinance of, 

91. 
New Orleans, 

ordinanc-e of. 90; 

segregation of houses of ill 

fame in, 32. 
New York, 

bakcshop law, 135, 130; 

eminent domain in, 85; 

gambling laws of, 32 ; 

milk laws of, 33 ; 

regulation of public health, 

80; 
selling of game in. 33. 
New York City, cases from. 39. 
New York Herald, quoted, 44. 
North, 

appeal to prejudiros of, 4 ; 
distrust by, of Southern Demo- 
crats, 2; 
ratifies the Amendment, 5. 
North Dakota, labelling of paints 

in. 33. 

Norwood, Ohio, ordinance of 

89. 
Notes, taxation of, 135. 
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96. 
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BTmrrioK, 139. 




Patcmntiirai. 




critJciMd, 140. 160; 


baUdiagof. 127; 




claimB againat, 132, 133; 


Peckbam. J., opinioo quoW, 25. 


collection of cUima agaiwit. 


Pembina MiniDg Co. ». Pconayl- 


99, 120, 121, 122. 123; 


voniB. 127. 


freight raW«. 134; 






resulntion ot iiwiirtttioo ooro- 


100; 




recovery ol land from. 99: 


toxalioti ol (KMtl. 93. 






regulation of rates of. 101. 


PsrsniuJ property, taxation ot, 


103, 103. 104 : 


93,04. 


taiatioQ of can ot, 94; 


Philippino laliindfl. appenla from, 


taxation of coal ownn] by. 93 : 


153. 


iiBo i.r Federal courts by. 171. 






H Pbyricol onvirDnmiMit, relation 


Tclcphon™, etc. 


^k to life. 148. 


Repoofltruction, 




oomody and tragpdy of, 79 ; 


K poUoc powGr. 




B "rbitnuT eicrdae of. 88 ; 


for. 24; 


B defiaed. 24. 29 : 


political campaigiu during. 37; 


^m Telation to dpeto roco. 68. 69. 


tiuik of. 2 ; 








Rcpoal of the Amoudment dis- 


■ Bct^back to. 159. 


cusBvd. 163. 


H^)rto Ri™. BppcalB from, 153. 


Republican Party. 


HPost-office clauK lucDtioiu-d. 146. 


appeal of the RudiralB of. 8 ; 




ooDtrol of tbi) Guvcmraent 


^M. Fmntis I. Atl&ntio CooBt Liuc, 


by. 80; 


171. 


ideal of the Radicals of. 20. 


Preudont, power to use army 


43. 144; 


Slid navy. 16. 17. 


in power at clow ot the War. 1 ; 




losea control of House of Ropre- 


dUcusaed. 114. 




Property righU. 


motivo fur odopttog the Amend- 




ment, 7-11: 


dianuased. 138. 


opposition of ConBcrvativpB of, 


Public convoDicnceand eafety. 8«, 




Publi(< hf«llh. R'Kulatiou of. S6. 






perpetuation of. 2 : 






oppoBca phangc. 31. 


Revised Statut™ of U. S.. sea. 




709. quol'^. 164. ^^m 


^L liitheW(>et.40i 


Rogeni, Jack, 44. ^^^^^H 
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Roman law, precedents in, 110. 
** Rule of reason," 109. 

St. Louis & Iron Mt. Rt. v. 

Taylor. 163. 
San Francisco, ordinance of, 89. 
Santa Clara County v. Sou. Pac. 

R. R., 128. 
Scager, Henr>' R., quoted, 168. 
Segregation of houses of ill fame, 

32. 
Segregation of races, 70, 71, 72. 
Sheep grazing, 33. 
Sh(;rifF, execution by, 32. 
Slaughter House Cases, 21, 22, 

46, 47, 71, 113. 
Slavery abolished, 1, 3. 
Smyth V. Ames, 134. 
Sovereign power discussed, 149, 

152. 
South, 

carpct-bag-scalawag-negro rule 

in, 7; 
criminal laws of, C2 ; 
criticiam of, 5; 

Democratic stronghold in, 11; 
excluHion of, from Congress, 

oppoHition to adoption of the 

Amendment, 142 ; 
political theories discredited, 

1; 
punishment of, 8, 9 ; 
racial adjustment in, 80 ; 
readjustment in, 126 ; 
rejection of the Amendment 
by, 4. 
South Dakota, regulation of 

railroad rates in, 103. 
Southwest, battle-KTOund of the 

Amendment, 38, 39. 
Spain, war with, 153. 
Sttire decisis, 

criticism of, 150, 157 ; 
defined anddi.st'usaed, 1 10 ciscq. ; 
exceptions to, 119. 
States, 

adverse decisions to, 129; 
Amendment only a pot«>ntial 

guarantee aKainst, 23; 
Amendment submitted to, 4 ; 



attempted abrogation ol po- 
lice power of, 20, 45, 46; 

attitude of, toward the Amend- 
ment, 5, 6 ; 

classification and asoeHment 
for taxation by, 92-97; 

confusion under the Amend- 
ment in, 124; 

exclusion by, of negroes from 
juries, 72-76; 

Federal injunctiona 
133; 

function of, 152; 

injunctions against. 165; 

inroad on police power of, 
148; 

local problems of, affected, 33- 
35, 150, 151 ; 

police power to deal with 
negro, 68-76; 

power of Federal Government 
over, 146, 147; 

power to discriminate between 
races, 64, 66, 66-68; 

principle of local government 
in, 14S, 149; 

proposed restoration of home 
rule to, 173; 

protection to negro race, 80; 

reaction from States' Rights 
theory, 143 ; 

reforms in, blocked by the 
Amendment, 40 ; 

regulation of public service 
companies prevented, 97- 
lai; 

regulation of writs of error to 
courts of, 106, 167; 

relation of the Amendment to 
reforms in, 145; 

relation of, to Federal Govern- 
ment, 84, 116; 

restraint of the Amendment on 
159, 160; 

"rule of reason" applied to 
legislation of, 109; 

separation of races by, 70-72; 

Bpheres of activity affected 
by the /Njuendment, 29-31 ; 

struggle with public service 
companies, 130, 131 ; 
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PBt*d, 167. laS, 172, 173, 


wsakneaa of IcgWotioii of. 149. 


184-187. 


5m iJio the individual States. 




Stutea' Rights, 


Tahtiow. 


doPlrineof. U8: 




rcuftion fnim. 143. 


license taxes, 90, 91; 


Stevuus. ThaddeuB. 


o( piTBonal property, 03, 94. 


cliurActnriiation of, 7; 


85; 


roenUoned, 42; 






93,94. 


Strauder .. Wort ViTBni.. 45. 


Taylor, Hannifl, quoted, 162. 


atroot railways, rogulatioa of. 


Tnlephono rates, regulation of. 


80. 


90. 


Streets, improTpmont of, 89. 


Teuncssee, sale of eigorettea in, 


Stiffrage. S™ NeBto Race; 


32. 


Woman Suffrage. 


Tenth Amendment, devitaliaa- 


SuniDOT. Chariai, 


tion of. 197. 






18; 


149. 






dying words of, 19; 


cLairoa aEainst railroBda in. 


leads ■□ Senate, 42. 


99, 132, 133; 


Supnimc Court, 


rutting of groAS in, 32 ; 




n-gulation of railroad rates. 


164. 166: 
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